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Choice Program

‘Background

Public Law (P.L.) 113-146, the Veterans Access, Choice, and Accountability Act of 2014, which was enacted
on August 7, 2014, and amended through the Department of Veterans Affairs Expiring Authorities Act

of 2014 (P.L. 113-175), improves the access of eligible Veterans to health care through non-VA entities
and providers. The law establishes the Veterans Choice Program, new documentation and reporting
requirements, and the Veterans Choice fund. P.L. 113-146 did not change the eligibility requirements

for enrollment in the VA health care system and did not modify VA’s existing authorities to furnish non-
VA care. On November 5, 2014, the Department of Veterans Affairs (VA) published an interim final
rulemaking, AP24, that amends sections 17.108, 17.110, and 17.111 of title 38 of the Code of Federal
Regulations (CFR) and establishes new regulations at 38 CFR 17.500 through 17.1540 to implement the
Choice Program.

' Eligibility
Any Veteran who meets the eligibility criteria for the Choice Program is eligible to receive hospital care
and medical services under the Medical Benefits Package, including medications or prosthetic devices

(see 38 CFR 17.38). For programs that have specific eligibility criteria, such as dental care, the specific
criteria still apply.

VA will apply a two-step process to establish a Veteran’s eligibility. A Veteran must meet at least one of
the criteria in step 1 and at least one of the criteria in step 2.

Step 1:
The Veteran must be:
- enrolled in the VA health care system as of August 1, 2014, or

+ a combat Veteran who served on active duty in a theater of combat operations during a period

of war after the Persian Gulf War, or in combat against a hostile force, and is within 5 years of
separation.

Step 2:
The Veteran must: ;
+ attempt to schedule an appointment, or has scheduled an appointment, with a VA health care
provider and is unable to receive an appointment within the wait-time goals of the Veterans
Health Administration (VHA) (see below), OR

+ reside more than 40 miles from the nearest VA medical facility, OR

» reside less than 40 miles from a VA medical facility, but must travel by air, boat, or ferry to reach
such a facility, OR '
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- reside less than 40 miles from a VA medical facility, but must face an unusual or excessive burden
in accessing such a facility due to geographical challenges, NOTE: Geographical challenges
include the presence of a body of water (including moving and still water) or a geologic
formation that cannot be C{OSSEd by road, OR

- reside in a State without a full-service VA medical facility that provides hospital care, emergency
services and surgical care having a surgical complexity of standard, and reside more than 20
miles from such facility. NOTE: This criterion applies to Veterans residing in three states: Alaska,
Hawaii, and New Hampshire. Also note that some Veterans in New Hampshire do reside within 20
miles of a full service VA that is located in a bordering state and thus, are not eligible under this
criterion.

Eligible Veterans may then choose between the following options:
« schedule an appointment with a VA health care provider

» ask to be placed on an Electronic Wait List (EWL) for a VA appointment, OR

- receive authorized non-VA hospital care or medical services from an eligible provider (Choice
Program).

The wait-time goals of VHA are to schedule appointments within 30 days of the date that an
appointment is deemed clinically appropriate by a VA health care provider, or if no such clinical
determination has been made, the date a Veteran prefers to be seen.

The Choice Program covers hospital care and medical services under the Medical Benefits Package (see
38 CFR 17.38), which includes pharmacy and other benefits, such as beneficiary travel. For programs that
have specific eligibility criteria, such as dental care, the specific eligibility criteria still applies. All care
under the Choice Program must be pre-authorized.

The Choice Program does not include Nursing Home Care or unscheduled (emergency) non-VA care.

The Choice Card |

Beginning in November 2014, VA will automatically send the Veterans Choice Card to Veterans who
are enrolled in the VA health care system as of August 1, 2014, or a combat Veteran (within the 5 year

enroliment window discussed above). The Card will be distributed in phases over the next several
months. '

Combat Veterans who are not enrolled within the VA health care system and who would like to qualify
for non-VA care under the Veterans Choice Program must first apply for enrollment in the VA health care
system. Veterans can apply for VA health care enrollment online at www.va.gov/healthbenefits/enroll, in
person at a local VA medical facility, or by calling 1-877-222-VETS (8387).

The Choice Card is not the Veteran’s authorization for care under the Choice Program. Prior to seeking

care under the Choice Program, Veterans must receive authorization by contacting the Choice Program
Call Center at 1-866-606-8198. |
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' Other Health Insurance

To be eligible, all Veterans who are covered by other health insurance (OHI) must provide that
information upon request for care under the Choice Program.

NOTE: If there is a change in the Veteran’s health-care plan information, the Veteran must provide the
new information to VA within 60 days of when the change occurred.

‘Authorizations

All hospital care or medical services under the Choice Program must be pre-authorized prior to
scheduling the Veteran's appointment. Veterans will need to call the Choice Program Call Center to
receive authorization for care.

Eligible Veterans are authorized for a course of treatment, which must be considered medically
necessary, for up to 60 days. The treatment will include any follow-up appointments, as well as any
ancillary and specialty services.

An eligible Veteran may request a particular non-VA health care provider, but that provider must be
eligible under 38 CFR 17.1530. If the Veteran does not request a specific provider, VA will refer the
Veteran to an eligible provider.

- VA Copayments and Reimbursements

Veterans who are subject to the copayment requirements under 38 CFR 17.108, 17.110, and 17.111,

will be subject to the same copayment requirements under the Choice Program. The amount of the
copayment will be determined after the service is rendered. Once an offset has been applied for any
payment made by the Veteran's OHI, VA will bill the Veteran for the remainder of the charges. In addition,
an eligible Veteran is responsible for any copayments, deductibles or cost shares required by their other
health insurance. NOTE: VA can reimburse the Veteran for any payments made by the Veteran to cover
the cost of copayments, deductibles, or cost shares required by their other health insurance, as long as
the total payment by VA does not exceed the negotiated or applicable Medicare rate.

VA will reimburse the eligible non-VA care provider up to an amount not to exceed the applicable
Medicare rate (see 38 CFR 17.1535), with exceptions for eligible providers in highly rural areas. VA's
payment to the non-VA care provider will be reduced by any payment made to the provider by the
Veteran’s other health insurance or the Veteran.

Program Eligibility Definitions

30 Day Wait List “Preferred Date.” This is a date that is not more than 30 days from either the date
that an appointment is deemed clinically appropriate by a VA health care provider, or if no such clinical
determination has been made, the date the Veteran prefers to be seen by a health care provider.

40 Mile Determination. This is calculated from the VA medical facility, including a VA Community Based

Outpatient Clinic, that is closest to the residence of the Veteran. It does not matter whether the facility

can provide the specific care needed by the Veteran. The distance is calculated using a straight-line
distance, not driving distance.
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Veteran’s Residence. This is the Veteran's legal residence or personal domicile. A residence may be
“seasonal,’and consequently, a Veteran may maintain more than one residence, but only one residence
atatime. For purposes of determining eligibility, the Veteran'’s residence is the residence where the
Veteran is staying at the time the Veteran wants to have an appointment. NOTE: This excludes a PO box

or other non-residential location. If the Veteran changes his or her residence, the Veteran must update
VA about the change within 60 days.

Full-Service VA Medical Facility. The facility provides, on its own and not through a joint venture,
hospital care, emergency medical services, and surgical care having a surgical complexity of standard. A

list of VA medical facilities complying with at least a standard level of surgical care can be found at
www.va.gov/health/surgery/.

Additional Information

For more information, Veterans and Providers should contact the Choice Program Call Center at 1-866-
606-8198.
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JOHN M. SHIMKUS 15 PROFESSIONAL PARK DAIVE

15TH DISTRICT, ILLINOIS M?:T;;L;glpi% 1520052

2217 RAYBURN HOuse OFFICE BUILDING
Crry Haw, Room 12

e Congress of the United States 0

HARRISBURG, IL 62946

4 } 18) 2528271
ENERGY ZMD COMMERCE IBouge of Repregentatibes A
SUBCOMMITTEES: y A 101 NoaTH FOURTH STREET, Surte 303
ENVIRONMENT AND THE ECONOMY waﬂbmgtnn, BE 205151315 EFFINGRAM, 1L 62401
CHAIRMAN (217) 347-7947
I December 29, 2014

ENERGY AND POWER
COMMUNICATIONS AND TECHNOLOGY

Dear Mr. Whitlock:

Thank you for your interest in learning more about the Veterans Access, Choice, and
Accountability Act of 2014. As part of the process of implementing the Act, the U.S. Department
of Veterans Affairs was required to publish an interim final rule, which was done on November 5,
2014. Ihave enclosed the pertinent section regarding eligibility for non-V A care through the
Veterans Choice Program.

I appreciate the opportunity to be of assistance.

Sincerely,
HIMKUS
ember of Congress
IMS: 2¢
Enclosure(s)
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TABLE 3—HOLDING SCENARIO—MANEUVERS—Continued

Trim speed

Landing flaps, gear down

VREF (Minimum AFM speed)

TABLE 4—APPROAC

:Test «: Jce accretion .
m . thickness (" Configuration CG
First 13 mm (0.5 Flaps up, gear up .. | Optional (aft Holding%,, .............. No specific test.
inch).
1 .o | Additional 6.3 mm First intermediate range) | Minimum AFM * Level 40° banked tum,
(0.25 in) (19 mm flaps, gear up. speed. Bank-to-bank rapid roll, 30°-30°,
(0.75 in) total). . brake extension and retraction
( Ll
» 1kt/s deceleration until the de-
celerati stopped due to alpha-
floor triggeri
2 ..o | Additional 6.3 mm intermediate Optional (aft range) | Minimum AFM e Bank-to-bank roll, 30°-30°,
(0.25in) (25 fiaps, gear up (as speed. = Speed brake e; and retraction
(1.00 in) t applicable). (if approved),
* 1ki/s Level deceleration Uniil the de-
celeration is stopped due pha-
3. i 6.3 mm | Landing flaps, gear | Optional (aft range) | Veee (Minimum . ~to-bank rapid roll, 30°-30°,
(0.25 in) (31 mm down). AFM speed). » Speed brake extension and retraction
(1.25 in) total). (if approved),
« Bank to 40°
* Deceleration to alpha-max.

8. In lieu of AC 25-25, 3. v., Failure
onditions, § 25.1309, the following gyfidance
§ made for (2)(d):

2) Acceptable Test Program
In the configurations listed Below, trim

the #gplane at the minimum APM speed.
Decredge speed to the minimy#h steady
achievable speed, plus 1 secgnd and
demonstrde prompt recovg using the same
recavery mapeuver as forfhe non-
contaminatedairplane. J{ is acceptable for
stall warning t§ be proffided by a different

means (for exaniple, Y the behavior of the
a]rplane] for failuke £ases not considered
probable.
: | H_ighliﬂ_ devi .‘ elracted conﬁgumtion:
2 Landing cghfigurad pn: Straight/Power
Off.

Issued in Bénton, Washington.

- 1A NASTV .

ActingiManager, Transport Akplane
Direglorate, Aircraft Certifica Service.

[FRfloc. 2014-26289 Filed 11-4-143§:45 am]
G CODE 4910-13-P )

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2000-AP24

Expanded Access to Non-VA Care
Through the Veterans Choice Program

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: The Department of Veterans
Affairs (VA) amends its medical
regulations concerning its authority for
eligible veterans to receive care from
non-VA entities and providers. The
Veterans Access, Choice, and
Accountability Act of 2014 directs VA
to establish a program to furnish
hospital care and medical services
through non-VA health care providers to
veterans who either cannot be seen
within the wait-time goals of the
Veterans Health Administration or who
qualify based on their place of residence
(hereafter referred to as the Veterans
Choice Program, or the “Program”). The
law also requires VA to publish an
interim final rule establishing this
program. This interim final rule defines
the parameters of the Veterans Choice

Program, and clarifies aspects affecting
veterans and the non-VA providers who
will furnish hospital care and medical
services through the Veterans Choice

DATES: Effective Date: This rule is
effective on November 5, 2014.
Comment date: Comments must be
received on or before March 5, 2015.
ADDRESSES: Written comments may be
submitted by email through http://
www.regulations.gov; by mail or hand-
delivery to Director, Regulation Palicy
and Management (02REG), Department
of Veterans Affairs, 810 Vermont
Avenue NW., Room 1068, Washington,
DC 20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to “RIN 2900~
AP24, Expanded Access to Non-VA
through the Veterans Choice Program.”
Copies of comments received will be
available for public inspection in the
Office of Regulation Policy and
Management, Room 1068, between the
hours of 8:00 a.m. and 4:30 p.m.
Monday through Friday (except
holidays). Please call (202) 4614902 for
an appointment. (This is not a toll-free
number.) In addition, during the
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comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kristin ingham, Director, Business
Policy, Chief Business Office (10NB),
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue NW., Washi m, DC
20420, (202) 382-2508. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION:

Executive Summary: Purpose of This
Regulatory Action: We are creating new
regulations to define and authorize the
Veterans Choice Program required by
section 101 of the Veterans Access,
Choice, and Accountability Act of 2014,
as modified by the Department of
Veterans Affairs Expiring Authorities
Act of 2014. Specifically, under this
Program, eligible veterans may elect to
receive hospital care and medical
services from eligible non-VA entities
and providers. The Program does not
modify VA'’s previously existing

authorities to furnish care through non</

VA providers, but instead enhances |
VA’s options to furnish care that is |
timely and available in veterans’
communities. |
Summary of the Major Provisions of[
this Regulatory Action: This interim
final rule— !
* Modifies VA’s existing copayment!

regulations to clarify that a copayment \_

of $0 is owed at the time of service for
eligible veterans receiving care or
services through the Program. VA will
determine the copayment amount after
the provider bills VA for the cost of
furnished care, and veterans may be
liable for some or all of the copayment
amount at that time. Copayment rates
will not exceed those currently
established in regulation.

« Establishes the scope of the
Program, including the types of care and
services that are covered. By law, the
Program is authorized to run until
August 7, 2017, or until the Veterans
Choice Fund established by the Act is
exhausted.

* Defines key terms used throughout
the regulation. These terms include
episode of care, which is limited to 60
days but includes follow-up
appointments and ancillary and
specialty services; health-care plan,
which includes any insurance plan or
coniract or agreement other than
Medicare, Medicaid, or TRICARE:
residence, which is a legal residence or
personal domicile; VA medical facility,
which includes VA hospitals,
community-based outpatient clinics,
and VA health care centers; and the

wait-time goals of the Veterans Health
Administration, which are to furnish
care within 30 days of either the date
that an appointment is deemed
clinically appropriate by a VA health
care provider, or if no such clinical
determination has been made, the date
a veteran prefers to be seen.

* Defines eligibility criteria for
veterans to participate in the Program.
general, veterans must have been

le to schedule an appointment
ithin the wait-time goals of the
eterans Health Administration or
qualify based on their place of

residence. Veterans may gualify based
on their place of resi ‘g‘m:r‘l’“

1
more than 40 mil closest VA
Tl BT i e closest VA
without a VA medical facility that
provides hospital care, emergency
medical services, and surgical care rated
by the Secretary as having a surgical
complexity of standard, and they reside
more than 20 miles from a medical
facility that offers these services in
another state; or, with certain
exceptions, if they reside 40 miles or
less from a VA medical facility and
must travel by air, boat, or ferry, or face
an unusual or excessive burden in
traveling to a VA medical facility
because of geographical challenges.

* Explains the process for authorizing
non-VA care under the Program. Eligible
veterans may elect to receive VA or non-
VA care. If they elect to receive non-VA
care, they may select the provider who
will furnish their care, if that provider
is eligible.

* Describes the effect of the Program
on other benefits and services available
to veterans. In general, the Program does
not affect a veteran's eligibility for
hospital care or medical services under
the medical benefits package. VA will
pay for and fill prescriptions written by
non-VA providers under the Program to
the extent such prescriptions are
covered by the VA medical benefits
package. VA will reimburse veterans’
copayments or cost-shares required by
their other health-care plan to the extent
authorized by law, and VA will
calculate veterans’ VA copayments as
described above. VA will also reimburse
veterans for travel to receive care under
the Program if the veteran is otherwise
eligible to participate in VA’s
beneficiary travel ;

. Ide:?giyﬁes the me for eligible
veterans under the . VAis
phasing in implementation of the
Program to ensure it has the necessary
resources in place to furnish hospital

care and medical services to eligible
veterans.

* Defines eligibility criteria for non-
VA health care entities and providers to
participate in the Program. Eligible non-
VA entities and providers must enter
into an agreement with VA to furnish
care, and must be participating in the
Medicare program, be a Federally-
qualified health center, or be a part of
the Department of Defense or the Indian
Health Service. Non-VA entities or
providers must be accessible to the
veteran, meaning they must be able to
provide timely care, must have the
necessary qualifications to furnish the
care, and must be within a reasonable
distance of the veteran’s residence.
Eligible non-VA entities and providers
must maintain at least the same or
similar credentials and licenses as VA
providers, and must submit information
verifying compliance with this
requirement annually.

* Establishes payment rates and
methodologies for reimbursing
participating non-VA health care
entities and providers furnishing care
and services through the Program.
Except for in highly rural areas, VA may
not pay an eligible entity or provider
more than the applicable Medicare rate
under Title XVIII of the Social Security
Act for hospital care or medical services
furnished under the . When
there are no Medicare rates available,
VA will follow its usual methodology
for calculating payments to the extent
such methodology is consistent with the
Act. VA is a secondary payer for care
furnished for a nonservice-connected
disability if the veteran has another
health-care plan. VA will only pay for
authorized care where an actual
encounter with a health care provider
occurs. Veterans must seek
authorization from VA before receiving

care.

* Establishes a claims processing
system to receive requests for payment
and to provide accurate and timely
payments for claims received under the
Program. This system will be managed
by the Veterans Health Administration’s
Chief Business Office.

Costs and Benefits: As further detailed
in the Regulatory Impact Analysis,
which can be found as a supporting
document at http://www.regulations.gov
and is available on VA’s Web site at
http://www.va.gov/orpm/, by following
the link for “VA Regulations Published
From FY 2004 Through Fiscal Year to
Date,” the interim final rule will affect
eligible veterans and eligible non-VA
health care entities and providers.
Eligible veterans may elect to receive, at
VA expense, care from a non-VA
provider of their choice that is eligible
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and accessible to them. These providers
generally will either be able to provide
care sooner than VA could or are
located closer to the eligible veteran’s
residence than a VA medical facility.
The Program is authorized to run for 3
years, or until resources appropriated in
the Veterans Choice Fund are
exhausted, and is intended as a short-
term solution to expand access to care
while VA enhances its capacity to
furnish care in a timely and accessible
manner. Participating eligible non-VA
health care entities and providers will
receive payment for furnishing
autharized hospital care and medical
services to eligible veterans under the

neral Discussion: On August 7,
2014, the President signed into law the
Veterans Access, Choice, and
Accountability Act of 2014 (“the Act,”
Public Law 113-146, 128 Stat. 1754).
Further technical revisions to the Act
were made on September 26, 2014,
when the President signed into law the
Department of Veterans Affairs Expiring
Authorities Act of 2014 (Pub. L. 113—
175, 128 Stat. 1901, 1906). Section 101
of the Act creates the Veterans Choice
Program (“the Program”). Section 101
requires the Secretary to furnish
hospital care and medical services to
certain eligible veterans through
agreements with identified eligible
entities or providers. Sec. 101(a)(1)(A),
Public Law 113-146, 128 Stat. 1754.
Delivery of such care through non-VA
health care providers will be at the
election of eligible veterans. This
interim final rulemaking primarily
restates these mandates and
prescriptions in a regulatory framework,
and provides guidance where Congress’
instructions were not clearly executable
on the face of the law. Congress directed
VA to publish interim final regulations
concerning this program within 90 days
of enactment. Sec. 101(n), Public Law
113-146, 128 Stat. 1754. This
rulemaking complies with that mandate.

Nothing in this rulemaking modifies
VA'’s existing authority to furnish non-
VA care, such as under 38 U.S.C. 1703,
1725, 1728, 8111, or 8153. The
requirements of those statutes and their
implementing regulations continue to
apply, and VA will use those authorities
when appropriate. Any veteran
currently receiving non-VA care who is
eligible for the Program will be provided
the opportunity to elect to participate in
the Program or to continue being
provided care under VA's other
authorities. As discussed below, there
are some differences between the

Prwmm and other non-VA care.
A is making changes to several other
regulations as part of this rulemaking.

Specifically, VA is amending 38 CFR
17.108, 17.110, and 17.111 concerning
copayment responsibilities for hospital
care and medical services. Section 101(j)
of the Act requires an eligible veteran to
pay a copayment at the time of the
appointment to the non-VA provider if
such veteran would be required to pay

a copayment for the receipt of hospital
care or medical services at a VA medical
facility. Under current practice, when'
veterans receive non-VA care, VA )
copayment obligations are not E
calculated until the end of the billing
process. Consistent with this practice,
VA is exercising its authority to
establish copayment rates under 38
U.S.C. 1710(f) to revise its copayment
regulations at §§ 17.108, 17.110, and
17.111 to state that veterans who receive
hospital care and medical services
under the Program are subject to a VA
copayment of $0 at the time of service,
and that their copayment liability will
be determined after the authorized care_
is furnished, but will be no greater thaﬂ
the amounts already specified in
§§17.108, 17.110, or 17.111.

Currently, no veterans are charged a
VA copayment at the time of their
appointment. This is true whether such
care is furnished by a VA or non-VA
provider. Under current practice, if a
veteran has other health insurance, any
payment by the other health insurance
is first applied against the veteran’s VA
copayment liability, and if the third
party payment is equal to or greater than
the veteran’s copayment liability, the
veteran owes no VA copayment. Even if
a veteran does not have other health
insurance, VA does not bill the veteran
for the applicable copayment until after
the appointment. This VA practice has
been followed for years but has never
been prescribed in regulation.

For many veterans with other health-
care plans, the experience under the
Program will be the same as they would
experience receiving non-VA care under
another authority. Payments made by
the veteran’s health-care plan are
generally enough to extinguish the VA
copayment liability in full, and to the
extent this happens under the Program,
these veterans would owe no VA
copayment. If the other health-care plan
does not pay enough to cover the
amount of the VA copayment, the
veteran will be liable for the balance.

VA is making changes to §§17.108,
17.110, and 17.111 to make the veteran’s
experience under the Program more like
the veteran’s experience in VA facilities
and under other non-VA care autharities
described above. Specifically, VA is
establishing the copayment amount
under these authorities at $0 at the time
of service and, consistent with

§§17.108, 17.110, and 17.111, as
amended, VA will notify non-VA
providers that the VA copayment
amount required at the time of service
is 80. This ensures that VA’s
implementation of section 101(j), which
states that non-VA entities and
providers will collect at the time of
furnishing care or services any
copayment that would be required for
the receipt of the care or services at a
medical facility of the Department, is
consistent with VA practice under
existing non-VA care authorities and
addresses a number of practical
challenges, as described below.

While VA will authorize care in
advance of an appointment, VA may
be able to determine the veteran’s
copayment liability until after VA
receives a report of what specific
services were furnished by the non-VA
provider. For care provided by VA,
there are specific copayment rates for
different types of appointments.
However, this coding practice is not
necessarily consistent with the practices
used by other health care providers.
Thus, VA cannot accurately assess a
veteran’s potential copayment liability
before care is actually furnished by the
non-VA provider. When VA has
received a report of what services were
provided, it can then determine the
proper copayment amounts for those
services in accordance with §§17.108,
17.110, and 17.111. Establishing the
copayment amount at $0 at the time of
services will ensure that VA is
consistently determining the copayment
responsibilities for eligible veterans.
This is also consistent with section
101(j)(1) of the Act, which provides that
the Secretary must require a copayment
from eligible veterans “only if such
eligible veteran would be required to
pay a copayment for the receipt of such
care or services at a medical facility of
the Department.” These changes to
§§17.108, 17.110, and 17.111 will
ensure that veterans are only liable for
copayments they would have paid if the
care or services had been provided in a
VA facility or under the standard non-,
VA care program. We believe it is better
to ensure that veterans are liable only
for an appropriate copayment amount
that is determined after the appointment
than to institute a blanket requirement
at the point of service that may result in
either additional billing to the veteran
or reimbursement to the veteran.

Billing the veteran at the end of the
billing process is also consistent with
VA’s practice under existing non-VA
care authorities. The difficulty in
determining the appropriate copayment
is present in the standard non-VA care
program, but is not an issue because
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when VA uses its existing authorities to
pay for non-VA care, VA is the primary
payer and can determine liabilities after
the care is furnished. Thus, VA has
resolved this issue through the standard
non-VA care program administratively
by calculating the copayment at the end
of the billing process. This is a more
efficient mechanism than assigning a
copayment upfront that could be wrong
and later determining that either
reimbursement or further collections are
needed.

VA is modifying § 17.108(b)(1) to note
that copayments will be determined as
set forth in paragraphs (b)(2), (b)(3), and
a new (b)(4) of that section. The new
paragraph (b)(4) provides that under the

, the copayment amount is 30 at
the time of service, and that the
copayment liability will be determined
at the end of the billing process. VA is
revising § 17.108(c)(1) to include an
exception as set forth in a new (c)(4) of
that section. VA is also making a minor
technical adjustment to paragraphs
(b)(1) and (c)(1) to include care pursuant
to a contract, provider agreement, or
sharing agreement consistent with the
authorized forms of agreement under
the Act. The new paragraph (c)(4)
includes the same | e as the new
paragraph (b)(4). VA also is modifying
§§17.110(b) and 17.111(b) in a similar
way. The changes to § 17.110 provide
that veterans will owe a copayment of
$0 at the time they fill a prescription,
and the changes to §17.111 read the
same as those in § 17.108. VA notes that
under the Program, only services that
are considered hospital care and
medical services may be furnished.
Section 17.111 authorizes both
institutional and non-institutional care,
but only non-institutional care is
considered part of hospital care or
medical services under § 17.38(a)(1)(xi).

Section 17.1500 Purpose and Scope

Section 17.1500 states the purpose
and scope of the authorized by
section 101 of the Act. The Program is
funded with $10 billion in appropriated
resources in the Veterans Choice Fund
through section 802 of the Act. The

is authorized to continue until
the date the Veterans Choice Fund is
exhausted or until August 7, 2017,
whichever occurs first. Sec. 101(p),
Public Law 113-146, 128 Stat. 1754.
Section 17.1500(a) cites to the Act but
does not identify specifically the
alternate termination events specified in
the Act. When one of those events
occurs, VA will no longer have
authority to operate this Pr
Absent further amendments to the Act,
the Program will end upon the
occurrence of one of these events, at

which time VA will issue a direct final
rule to remove this regulation from the
Code of Federal R tions.

Section 17.1500(b) defines the scope
of the Program as authorizing non-VA
hospital care and medical services to
eligible veterans through agreements
with eligible entities or providers. This
is consistent with section 101(a)(1)(A) of
the Act. Eligible veterans are described
in § 17.1510, and eligible entities or
providers are described in §17.1530.

The Act authorizes VA to provide
hospital care and medical services to
eligible veterans. VA has defined the
terms hospital care and medical services
through regulation at § 17.38, which
establishes the medical benefits
package. Any care that is covered by the
medical benefits package, including
prescriptions such as prescription
medications or prosthetic devices, may
be furnished through the Program, but
any services for which there are specific
eligibility criteria that must be met to
receive these services (such as dental
care) are still subject to those eligibility
standards.

Section 17.1505 Definitions

Section 17.1505 defines key terms for
the Program.

The term “appointment” is defined in
these regulations as an authorized and
scheduled encounter with a health care
provider for the delivery of hospital care
or medical services. The definition
excludes unscheduled visits and
emergency room visits because they are
not scheduled encounters and cannot be
authorized in advance. The purpose of
the Program is to offer veterans the
option to receive non-VA care if they
cannot obtain a scheduled visit from a
VA provider in a timely or
geographically convenient manner.
There is no indication in the law that it
was intended to authorize unscheduled
non-VA care. Emergency care would,
however, continue to be reimbursed by
VA consistent with 38 CFR 17.120-132
and 17.1000-1008. In short, if a veteran
visits a non-VA health care provider
without seeking authorization from VA
to schedule such an appointment, VA
cannot use Program funds to pay for the
services delivered and cannot provide
reimbursement after the fact.

“Attempt to schedule” is defined as
contact with a VA scheduler or VA
health care provider in which a stated
request for an appointment is made. The
contact must be with a VA employee
who is responsible for scheduling
appointments or with a VA health care
provider. This limitation will ensure
that an attempt to schedule only occurs
when an individual contacts someone
who has the capacity to actually

schedule an appointment or, in the case
of a VA health care provider, ensure that
a scheduler is made aware of the need
for an appointment. There must also be
a statement by the veteran that he or she
is requesting an appointment. If a
veteran does not request an
appointment, he or she would not have
attempted to schedule an appointment.
While VA will apply this standard
liberally, a veteran must indicate a
desire to be seen by a VA health care
provider. The requirement of an attempt
to schedule an appointment is
established under section 101(b)(2)(A)
of the Act as a prerequisite for certain
veteran eligibility under the Program;
that section states that veterans are
eligible under this Program if they
attempt or have attempted to schedule
an appointment with VA but were
unable to do so within the wait-time
goals of the Veterans Health
Administration.

The term “episode of care” is defined
to mean a necessary course of treatment,
including follow-up appointments and
ancillary and specialty services, that
lasts no longer than 60 days from the
date of the first appointment with a non-
VA health care provider under the

. Section 101(h) of the Act states
that VA must ensure that an eligible
veteran receives hospital care or
medical services, including follow up
care, “for a period not exceeding 60
days.” If an eligible veteran requires
care beyond 60 days, and either the
veteran continues to qualify for the
Program based on residence or if VA
cannot schedule an appointment with
the veteran within the wait-time goals of
the Veterans Health Administration, we
will contact the veteran before the 60
days have expired to determine if the
veteran would like to continue receiving
care from the non-VA health care
provider. If the veteran does, VA will
issue a new authorization for up to
another 60 days.

A “health-care plan’ has the same
definition as provided in section
101(e)(4) of the Act. The Act defines a
health-care plan as an insurance policy
or contract, medical or hospital service
agreement not administered by VA,
under which health services for
individuals are provided, or the
expenses of such services are paid,
except that it does not include any such
policy, contract, agreement, or similar
arrangement under the Medicare or
Medicaid programs or TRICARE.

A “residence” is defined as a legal
residence or personal domicile. A
residence cannot be a post office box or
non-residential point of delivery,
because the address of the place a
veteran resides is used to determine
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eligibility under §§ 17.1510(b)(2)~(4).
Sections 101(b)(2)(B)—(D) of the Act
define eligibility based upon travel
distance between a person’s residence
and a VA medical facility, and the
regulatory definition recognizes that a
post office box or other non-residential
point of delivery could not be used to
assess that eligibility criterion.
However, we have added that a
residence may be “seasonal,” and
consequently, a veteran may maintain
more than one residence, but only one
residence at a time. Therefore, ifa
veteran lives in more than one location
during a year, the veteran’s residence is
the residence or domicile where the
person is staying at the time the veteran
wants to receive hospital care or
medical services through the Program.
For example, if a veteran lived in New
Hampshire during the summer months
but in Florida during the winter months,
and the veteran was seeking care in
January, the veteran’s residence in
Florida would be used as the basis for
determining his or her eligibility.
Allowing for seasonal or multiple
residences recognizes Congressional
intent to reach, through the Program,
those veterans who have geographical
challenges in reaching a VA medical
facility, without authorizing the use of

funds for individuals who in
fact are living near a VA medical facility
at the time that they need an
appointment. Homeless veterans
currently provide an address to VA that
is recorded in the Veterans Health
Information Systems and Technology
Architecture (VistA); this address is
used for other VHA benefits and may be
applied to veterans seeking to
participate in the Program as well. For
example, any homeless veteran who is
residing in a place supported by a
Department of Housing and Urban
Development (HUD)-VA Supportive
Housing (VASH) voucher can list that
address, and any veteran using one of
our community-based programs like the
Homeless Grant and Per Diem or Health
Care for Homeless Veterans programs
can supply the address of the service
provider.

The term “schedule” is defined to
mean identifying and confirming a date,
time, location, and entity or health care
provider for an appointment, as the term
apg:intment has been previously
defined.

A “VA medical facility” is defined as
a VA hospital, a VA community-based
outpatient clinic (CBOC), or a VA health
care center. We have included these
types of VA facilities because they
provide medical care or hospital
services that may be provided as part of
the Program. This is consistent with the

phrase “medical facility of the

De; ent,” as used in the Act in
section 101(b)(2)(B) and elsewhere. Vet
Centers, or Readjustment Counseling
Service Centers, are not considered a
VA medical facility because they do not
furnish hospital care or medical
services.

The term “‘wait-ti oals of the
Veterans Health Administration” is
defined to mean, unless changed by
further notice in the Federal Register, a
date that is not more than 30 days from
either the date that an appointment is
deemed clinically appropriate by a VA
health care provider, or if no such
clinical determination has been made,
the date a veteran prefers to be seen by
a health care provider capable of
furnishing the hospital care or medical
services required by the veteran. In the
event a VA health care provider
identifies a time range when care must
be provided (e.g., within the next 2
months), VA will use the last clinically
appropriate date for determining
whether or not such care is timely.
Section 101(s)(1) of the Act defines the
wait-time goals of the Veterans Health
Administration as being “not more than
30 days from the date on which a
veteran requests an appointment for
hospital care or medical services from
[VA].” However, section 101(s)(2)
authorizes VA to identify a different
wait-time goal by submitting a report to
Congress within 60 days of the
enactment of the Act, and publishing
that goal in the Federal Register and on
a public Web site. On October 3, 2014,
VA exercised this option and submitted
a report to Congress; on October 17,
2014, VA published in the Federal
Register, and posted notice on its Web
site that it is adopting the definition
contained in this regulation. 79 FR
65219. This definition ensures that
clinical considerations and the
preferences of the veteran are taken into
account. In some cases, the date that a
veteran prefers to be seen for an
appointment may be the date on which
the veteran contacts VA for an
appointment. In other situations,
though, the date the veteran prefers to
receive hospital care or medical services
may not be for some time, such as if the
veteran is traveling, or if the veteran
would prefer to delay care. Defining
“wait-time goals of the Veterans Health
Administration” to include a
determination that an appointment is
clinically appropriate acknowledges the
primary reason for the appointment—to
provide clinically appropriate care. For
example, a VA health care provider may
determine that a veteran needs to be
seen, but that such a visit would not be

clinically useful until a certain time has
passed (e.g., 2 months from the current
appointment). This is a common
scenario in the delivery of health care
across the industry. In such a scenario,
the wait-time goals of the Veterans
Health Administration will be within 30
days of the date identified by a VA
health care provider as clinically
appropriate, even if the veteran requests
to schedule the appointment
immediately. In the event a VA health
care provider identifies a time range
when care must be provided (e.g.,
within the next 2 months), VA will use
the last clinically appropriate date for
determining whether or not such care is
timely. For example, if a provider
determines that a Veteran should be
seen in October, VA will use October 31
as the clinically appropriate date. If no
such clinical determination has been
made, utilizing the preferred date of an
appointment, rather than the date the
veteran contacted VA, better reflects
veterans’ preferences for when they
want to receive care. A veteran can
specify any date, including the date the
veteran contacts VA, as the preferred
date for an appointment. The 30-day
period established by this standard
would begin on that preferred date.

VA believes that it may be necessary
to make further revisions to its
standards for the Program in the future.
Specific metrics may evolve over time,
and the prescribed methods of
measurement today may not provide a
full picture of veterans’ experience in
accessing health care in the future. VA
has contracted with the Institute of
Medicine to independently identify
metrics that may be the basis for further
changes to this standard. VA will
carefully evaluate any recommendations
from the Institute of Medicine or other
sources and determine the most
appropriate means of addressing or
changing the standard, if warranted.
Any such changes to the goals will be
communicated through a report to
Congress, an update to VA's Web site,
and a publication in the Federal
Register.

Section 17.1510  Eligible Veterans ¥

VA will determine a veteran’s
eligibility to elect to receive non-VA
care through the Program using g two-
step process, consistent with the Act’s
stm‘?:fﬁﬁ and the requirements in
section 101(b).

_First, the veteran rpust have enrolled
in the VA health care system under 38
CFR 17.36 on or before A 1, 2014,
or the veteran must be eligible for
hospital care and medical services
under 38 U.S.C. 1710(e)(1)(D) and be a
veteran described in 38 U.S.C.
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1710(e)(3). These requirements are
consistent with the standards
established in sections 101(b)(1)(A}-(B)
of the Act, and are included in
§§17.1510(a)(1)—(2). If a veteran meets
either of these requirements, the veteran
then must also meet a criterion
described in §17.1510(b), and must
provide the information required by
§17.1510(d).

Under §17.1510(b)(1), a veteran is
eligible if the veteran attempts, or has
attempted, to schedule an appointment
with a VA health care provider, but VA
has been unable to schedule an
appointment for the veteran within the
wait-time goals of the Veterans Health
Administration. As these terms are
defined, this would mean that VA is
unable to identify a particular date,
time, location, and entity or health care
provider within 30 days of the date that
the appointment was deemed clinically
necessary by a VA health care provider,
or, if no such clinical determination has
been made, the date that a veteran
prefers to be seen by a health care
provider capable of furnishing the
hospital care or medical services
required by the veteran. This is
consistent with the requirements in the
ct at section 101(b)(2)(A).

Under §17.1510(b)(2), a veteran is
eligible if the veteran resides more than
40 miles from the VA medical facility
that is closest to the veteran’s residence.
This standard considers the distance
between a veteran’s residence, as
defined in § 17.1505, and any VA
medical facility, even if that facility
cannot provide the care that the veteran
ires. For example, if a veteran needs
cardiac care and lives 10 miles from a
K}% &mmtgibas?fgr:utpaﬁent clinic
t only o rimary care

and mental health care, I]:J)ut 50 miles
from a VA medical facility that offers
cardiac care, the veteran would not be
eligible based on his or her proximity to
the CBOC. This interpretation is
consistent with the plain language of the
Act, which refers only to “the medical
facility of the Department that is closest
to the residence of the veteran,” without
allowing VA to consider whether the
facility can actually provide the care
needed by the veteran. Sec. 101(b)(2)(B),
Public Law 113146, 128 Stat. 1754.

onally, the Conference Report
accompanying the legislation states that
veterans are eligible if they live “within
40 miles of a medical facility,”
without regard to such facility’s ability
to provide the required care. H.R. Rpt.
113-564, p. 55. The use of the general
article “a” demonstrates that Congress

rather than to a specific facility. Nothing
in the Act modifies or precludes VA

from using its existing statutory
authorities to furnish non-VA care, such
as under 38 U.S.C. 1703, 1725, 1728,
8111, or 8153. Those statutes and their
implementing regulations continue to
apply, and VA will use those authorities
as appropriate to ensure that veterans
are able to access care.

Under § 17.1510(b)(3), a veteran is
eligible if the veteran’s residence is in
a state without a full-service (meaning
that it provides, on its own and not
through a joint venture, hospital care,
emergency medical services, and
surgical care having a surgical
complexity of standard) VA medical
facility and the veteran lives more than
20 miles from such a facility. This
language is consistent with the
requirements in section 101(b)(2)(C) of
the Act. As of the publication of this
rule, veterans in three states would
qualify under this standard: Alaska,
Hawaii, and New Hampshire. No
veteran residing in Alaska or Hawaii
lives within 20 miles of a full-service
VA medical facility in another state, but
some veterans residing in New
Hampshire do live within 20 miles of a
full-service VA medical facility that is
located in a bordering state. We note
that this specific, special eligibility for
veterans in states without full-service
VA medical facilities further supports
our view that the Act requires VA to

% veterans ineligible who Tive within

40 miles of a VA medical facility, even
if such facility cannot provide the

__specific care . When read as a

ole, the Act specifically addresses
the ability of a facility to provide care
only in section 101(b)(2)(C). We believe
that, in addition to the arguments
presented earlier in this rulemaking, the
legislative specificity in section
101(b)(2)(C) underscores the absence of
reference to this issue in section
101(b)(2)(B) of the Act.

As noted previously when discussing
the definition of residence, a veteran’s
residence may change throughout the
year but the veteran’s residence at the
time he or she wants to schedule an
appointment will determine his or her
eligibility under this paragraph. In the
prior example we presented, a veteran
who resides in New Hampshire in the
summer and in Florida in the winter
may be eligible under this paragraph
during the summer months, but not
during the winter.

We also note that the term “surgical
complexity of standard,” used in
§17.1510(b)(3)(i) and section
101(b)(2)(C)(i)(II) of the Act, is a term

. of art coined by VA to describe the
intended for this to refer to any facility, |

operative complexity of each VA
medical facility with an inpatient
urgical program. The designation of a

VA medical facility’s surgical
complexity as “standard” is used by VA
to establish infrastructure requirements
and compliance with VA quality

-\ “standard” designation
fers to a VA facility that has the
appropriate infrastructure to provide at
least the most basic forms of surgical
care. VA has published a list of VA
medical facilities complying with at
least a standard level of surgical care on

| the following Web site: www.va.gov/

health/surgery. VA will post notice on
this Web site of any changes to this list
of facilities.

Finally, under paragraph (b)(4) of this
section, a veteran who resides in a
location other than one in Guam,
American Samoa, or the Republic of the
Philippines that is 40 miles or less from
a VA medical facility can be eligible
under two scenarios. First, if the veteran
must travel by air, boat, or ferry to reach
such a VA medical facility, the veteran
is eligible for non-VA care under the

. This is consistent with the text
in sections 101(b)(2)(D)(i) and (ii)(1) of
the Act. Second, veterans who reside 40
miles or less from a VA medical facility
are eligible if they face an unusual or
excessive burden in accessing such a
facility due to geographical challenges.
Sec. 101(b)(2)(D)(ii)(II), Public Law 113—
146, 128 Stat. 1754. VA has interpreted
this standard through regulation so that
if the veteran’s travel to the nearest VA
medical facility is impeded by the
presence of a body of water (including
moving and still water) or a geologic
formation that cannot be crossed by
road, the veteran is eligible for non-VA
care under the Program. VA believes
that the emphasis on a geographical
challenge as referring only to naturally
occurring permanent or semi-permanent
conditions is consistent with the plain
meaning of the Act. While VA is able to
take into account other factors, such as
traffic or weather conditions or the
veteran’s health, when making
determinations ing beneficiary
travel benefits provided under 38 CFR
part 70, the Act does not provide us the
authority to apply these or similar
factoar;iﬁn[;]:lﬂenﬁng the Program because
it speci y limits eligibility to
geographical challenges without
allowing for environmental or
circumstantial challenges.

Under paragraph (c) of this section, a
veteran who changes his or her
residence and is participating in the
Choice Program must update VA about
the change within 60 days. A veteran’s
residence may be the basis for his or her
eligibility for the Program under
paragraphs (b)(2)—(b)(4) of this section,
so it is essential that VA have current
and accurate information to make an




Federal Register/Vol. 79,

No. 214/ Wednesday, November 5, 2014/Rules and Regulations

65577

eligibility determination. &:terans who
are eligible based on being unable to be
seen within the wait-time goals of the
Veterans Health Administration must
also provide this information so VA can

etermine if they would become eligible
based on residence. It is also important

- that VA have accurate information about
a veteran's msidence to ensure we can
contact a veteran regarding any issues
and for billing purposes. We believe that
60 days is an appropriate period of time,
as it will allow veterans sufficient
wp_uhl;lmrtumty to submit this information

ile ensuring that VA has the ability
:’(11] mgll;le; aocu:afor t]:e determinations about
e Program.

Mnon to meeting the eligibility
criteria under paragraphs (a) and (b) of
this section, a veteran provide
to VA information about any health-care
plan under which the veteran is
covered. Section 17.1510(d) requires
that a veteran provide this information
to be able to receive authorized non-VA
care through the Program. This is
consistent with the requirement in the
Act in section 101(e)(1), which states
that before a veteran can receive
hospital care or medical services under
the Program, the veteran must provide
information about other health
insurance. Section 17.1510(d) requires a
veteran to submit information and
updated information to VA within 60
days if the veteran changes health-care
plans. We believe that 60 days is an
appropriate period of time, as it will

ow veterans sufficient time to submit
this information while ensuring that VA
has the ability to provide accurate
information to eligible entities and
providers under the Program.

Under §17.1510(e), VA will calculate
distance between a veteran’s residence
and the nearest VA medical facility
using a straight-line distance, rather
thnnfetha driving distance. The
Conference Report accompanying the
final bill provides strong sﬁ;ppo?tgfm
this interpretation, as it states, “In
calculating the distance from a nearest
VA medical facility, it is the Conferees’
expectation that VA will use geodesic
distance, or the shortest distance
between two points.” H.R. Rpt. 113—
564, p. 55. The shortest distance
between two points is a straight line, so

.-aveteran who is outside of a 40 mile
radius of a VA medical facility would be

eligible und i vision. VA
understands that actual travel distances -

may be longer than 40 miles for some
veterans who reside within the 40 mile
radius based on the layout of roads or
other factors, and to the extent that such
travel is due to geographic challenges,
these veterans may be eligible for the
Program under § 17.1510(b)(4). These

veterans may also be eligible to receive
non-VA care under another authority.

Section 17.1515 Authorizing Non-VA
Care

Section 17.1515 describes the process
and requirements for authorizing non-
VA care under this Pro tﬁ;ﬂm

Paragraph (a) states that eligible
veterans may choose between
scheduling an appointment with a VA
health care provider, being placed on an
electronic waiting list fora VA
appointment, or receiving authorized
non-VA hospital care or medical
services from an eligible entity or
provider. Section 101(c) of the Act
provides that eligible veterans can make
an election to have the
schedule an appointment for the veteran
with a VA health care provider, place
him or her on an electronic waiting list,
or authorize non-VA care. If a veteran
elects to receive VA care and VA is able
to schedule an appointment for the
veteran, even if such an appointment is
outside of the wait-time goals of the
Veterans Health Administration or is at
a facility more than 40 miles from the
veteran’s residence, we will do so.
Otherwise, we will place a veteran who
elects to receive VA care on an
electronic waiting list. We will continue
to track and report the average length of
time an individual must wait for an
appointment, disaggregated by medical
facility and type of care or services
needed. We will provide this facility-
level information at the time the veteran
makes his or her choice so the veteran
can make an informed election about
whether to receive hospital care or
medical services from a VA or non-VA
health care provider. Sections
101(c)(1)(A) and (c)(2) require VA to
schedule an appointment for a veteran
or place the veteran on an electronic
waiting list, which must be available to
determine the place of an eligible
veteran on the waiting list and to
determine the average length of time an
individual spends on a waiting list,
disaggregated by medical facility and
type of care or services needed. The Act
clearly specifies that this information
must be provided “for purposes of
allowing such eligible veteran to make
an informed election.” Sec. 101(c)(2)(B),
Public Law 113-146, 128 Stat. 1754.
Additionally, if th lects to
receive care from a non-VA health care

provider, VA will nofify the veteran by
the most effective means available, as
identified by the veteran, of the scope of
the authorization for care, thereby
complying with the requirements of
section 101(c)(1)(B)(ii).

Section 17.1515(b) states that eligible
veterans may specify a particular non-

VA entity or health care provider from
whom they wish to receive care, if the
entity or health care provider is eligible
under § 17.1530. Section 101(a)(2) of the
Act establishes that veterans who are
eligible for the Program based upon the
wait-time standard have the right to
select the specific health care provider
they wish to see, so long as the provider
is eligible under the Act and under
§17.1530. The Act does not address
whether or not veterans who are eligible
based upon residence may select a
particular non-VA provider. VA is
filling this gap in the law by providing
these veterans the same opportunity to
select a particular provider as veterans
eligible based upon the wait-time
standard. Ehglb})e veterans may
nevertheless choose not to ma.ke such a
selection, and in such a situation, those
veterans will be referred to an eligible
entity or provider identified by VA.

Section 17.1520 Effect on Other
Provisions

Section 17.1520 addresses the effect
of the Program on other provisions and
programs administered by VA.
Paragraph (a) of this section provides
that, generally, eligibility under the

does not affect a veteran’s
eligibility for hospital care or medical
services under the medical benefits
package or other benefits addressed in
part 17. If particular services, such as
health care for newborns of veterans
under 38 CFR 17.38(a)(xiv) and dental
benefits under §§ 17.160-17.169, have
unique eligibility standards, only
veterans who are eligible under
§17.1510 and meet the eligibility
standards for those services can elect to
receive non-VA care for them. Nothing
in the Act or these regulations waives
the eligibility requirements established
in other statutes or regulations.

The regulation also provides that
notwithstanding any other provision of
this part, VA will cover prescription
medications an er prescriptions
made while furnishing hospi

ical s through the Program.
This 1s consistent with section
101(a)(1)(A) of the Act, which requires
VA to furnish medical services to
eligible veterans under the ,and
with 38 . 1710. emergency
prescriptions written by non-VA health
care providers, but does not normally
fill prescriptions written by non-VA
providers when veterans receive
Mﬁmmr,m
interpret the requirement in section 101
to furnish hospital care and medical
services to include these benefits. The
terms “hospital care” and “medical
services” are defined through the
medical benefits package at 38 CFR




65578  Federal Register/Vol. 79, No. 214/ Wednesday, November 5, 2014/Rules and Regulations

17.38, which specifically includes
prescription drugs, including over-the-
counter drugs and medical and surgical
supplies available under the VA
national formulary system. 38 CFR
17.38(a)(1)(iii). Veterans receiving care
under the Program are eligible because
they either could not be seen within the
wait-time goals of the Veterans Health
Administration or because of their place
of residence. Typically, VA requires
veterans to visit a VA medical facility so
one of our providers can establish that
the prescription is medically needed
and appropriate for the patient.
Imposing such a requirement on
veterans eligible under the Program
would not make sense because their
eligibility is predicated on either being
unable to be seen within a timely
manner or because of difficulties they
face in traveling to a VA medical
facility. We believe this decision is
consistent with section 101(r) of the Act,
which states that nothing in section 101
shall be construed to alter the process
for filling and paying for prescription
medications. This regulation does not
alter how prescriptions are filled or
purchased. VA will pz

——

mei al and g.u:glna]_ﬂ).pp ical = h‘as i
_prescribed by el%nﬂﬁgund_

roviders under the However,
will o those items that are
on the atio ormu

, 1N
"accoraance with § 17.3alail1;iiu‘ iJ, and

“eligible veterans will be charged a VA

copayment, if applicable, as with all
other care and services offered under
the Program. If prosthetics are
prescribed as part of the care that is
provided under the Program, VA will
pay for these items as well.

Section 17.1520(b) states that VA will
be liable for any deductibles, cost-
shares, or copayments required by the
health-care plan of an eligible veteran
participating in the Program and owed
to the non-VA provider, to the extent
that such reimbursement does not result
in expenditures by VA for the furnished
care or services that exceed the rates
determined under § 17.1535. Currently,
non-VA providers who accept VA
payments for hospital care or medical
services must accept VA payment as
payment in full and cannot assess any
additional charges. 38 CFR 17.55 and
17.56. By contrast, VA is a secondary
payer under the Program for care and
services related to a nonservice-
connected disability. Under section
101(e)(3)(B)(ii) of the Act, VA is
authorized to pay the cost of care or
services that is not covered by a
veteran’s health-care plan, except that

VA’s payment may not exceed the rate
established under §17.1535. We
interpret section 101(e)(3)(B)(ii) to
authorize VA to cover the balance due
the non-VA provider after any payment
by the veteran’s health-care plan and
any payment made by the veteran, and
to be liable for any copayments, cost-
shares, or deductibles required of the
veteran by the other health-care plan, up
to the amount established under
§17.1535.

Under the Program, the non-VA
provider is responsible for first billing
the veteran’s other health-care plan, if
the care provided under the Program is
related to a nonservice-connected
disability. Any payment made by a
health-care plan to the non-VA provider
reduces the amount owed by VA as the
secondary payer. If the balance due to
the non-VA provider, after any payment
by the veteran's health-care plan and
any payment by the veteran, is less than
the rate established under §17.1535, VA
will, consistent with its authority in
section 101(e)(3)(B)(ii), cover the
veteran's copayments, cost-shares, or
deductibles required by the health-care
plan. If the veteran paid any such costs
to the non-VA provider, VA will
reimburse the veteran for the paid costs.

To the extent the amount contributed
by the health-care plan would cover the
veteran’s VA copayment obligation, VA
will apply that amount to reduce the
veteran’s VA copayment obligation as
determined under §§17.108, 17.110,
and 17.111. In some instances, though,
veterans will still owe a VA copayment.
As is currently the case, to the extent
the veteran qualifies for a hardship
exemption or a waiver of that debt
under §§ 17.104 or 17.105, the veteran
may seek such relief. VA is establishing
a hotline, 1-866-606-8198, that
veterans and health care providers can
call with questions about payments and
liabilities.

Paragraph (c) of this section addresses
the beneficiary travel program
administered under 38 CFR part 70.
This paragraph provides that veterans
who are eligible for beneficiary travel
under part 70 will be reimbursed for
travel to and from the location of the
eligible entity or provider who furnishes
hospital care or medical services for an
authorized appointment under the
Pro , even if there is another non-
VA health care provider that is closer.
Current regulations governing the
beneficiary travel program at 38 CFR
70.30(b)(2) provide that VA will pay
mileage reimbursement for travel
between a beneficiary’s residence and
the closest non-VA health care provider
that could furnish such care. For
veterans who have the right to select a

provider of their own choice under
§17.1515(b), they may select a provider
who is slightly farther away from their
residence than another non-VA provider
who could furnish the same care. For
veterans who elect non-VA care, VA
may schedule an appointment with an
eligible non-VA entity or provider that
is farther away because that non-VA
provider can see the veteran sooner. We
believe that it is fair and consistent to
provide mileage reimbursement in these
instances. VA has authority under 38
U.S.C. 111(b)(2) to define the parameters
under which it will reimburse eligible
veterans for travel expenses, and VA is
exercising that authority here to help
veterans who obtain non-VA care
through the Program access non-VA
health care entities and providers.
Hence, § 17.1520(c) waives the
requirements of 38 CFR 70.30(b)(2) for
purposes of the Program.

Section 17.1525 Start Date for Eligible
Veterans

Section 17.1525 defines when eligible
veterans may begin receiving hospital
care and medical services through the
Program. VA is phasing in
implementation of the Program for
different categories of eligible veterans
to ensure that VA has the resources in
place to support care for these veterans.
Paragraph (a) of this section identifies
the start date for eligible veterans based
on which criterion in § 17.1510(b) they
meet. In paragraph (a)(1) of this section,
veterans who are eligible based on their
place of residence under 17.1510(b)(2)
through (b)(4) will be able to start
receiving hospital care and medical
services on the date of publication of
this rule. We are starting with this
population because it is more easily
identified and less subject to change
over time than those who are eligible
based on being unable to be seen within
the wait-time goals of the Veterans
Health Administration. Veterans eligible
under 17.1510{b)(1) will be able to start
receiving hospital care and medical
services no later than December 5, 2014.
Paragraph (b) of this section states that
notwithstanding the dates identified in
paragraph (a), VA may publish a Notice
in the Federal Register informing the
public that veterans may receive care
sooner. This will ensure VA has
flexibility so that if we determine we
have the necessary resources in place to
furnish care, we can begin doing so
without further delay.

Section 17.1530 Eligible Entities and
Providers

Section 17.1530 defines requirements
for non-VA entities and health care
providers to be eligible to be reimbursed
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for furnishing hospital care and medical
services to eligible veterans under the
Program. Paragraph (a) of this section
provides that an entity or provider must
be accessible to the veteran and be one
of the four entities specified in section
101(a)(1)(B) of the Act. These include
any health care provider that is
participating in the Medicare program
under title XVIII of the Social Security
Act (42 U.S.C. 1395 et seq.), including
any physician furnishing services under
such program; any Federally-qualified
health center (as defined in section
1905(1)(2)(B) of the Social Security Act
(42 U.S.C. 1396d(1)(2)(B)); the
Department of Defense; or the Indian
Health Service. Outpatient health
programs or facilities operated by a tribe
or tribal organization under the Indian
Self-Determination and Education
Assistance Act or by an urban Indian
organization receiving funds under title
V of the Indian Health Care
Improvement Act are defined as
Federally-qualified health centers in
section 1905(1)(2)(B) of the Social
Security Act and would be eligible
providers under section 101(a)(1)(B).

Additionally, the entity or provider
must not be a part of, or an employee
of, VA, or if the provider is an employee
of VA, he or she cannot be acting within
the scope of such employment while
providing hospital care or medical
services through the Program. Many of
VA'’s health care providers are also
appointed to other institutions, so if
these health care providers are
furnishing care under this Program, they
must be doing so on non-Department
time and using non-VA resources. The
Act specifically envisions that care
under the Program is provided by non-
VA resources, as demonstrated by
section 101(a)(3) of the Act, which
requires VA to coordinate through the
Non-VA Care Coordination Program the
furnishing of care and services under
this Program. Furthermore, non-VA care
is a general term applied throughout VA
to refer to any care furnished by a non-
VA entity or health care provider under
any authority or agreement. The title of
section 101 of the Act, ded
availability of hospital care and medical
services for veterans through use of
agreements with non-Department of
Veterans Affairs entities,” also clearly
demonstrates Congress’s intent that any
entity or provider that is a VA resource
should not be eligible to participate in
the Program.
Under § 17.1530(b), an entity or
provider must enter into an agreement
with VA to provide non-VA hospital
care or medical services under the

. This requirement is consistent

with section 101(a)(1)(A) of the Act.

This section of the Act also authorizes
VA to use agreements reached before the
enactment of the Act, so long as such
agreement is with an eligible entity or
provider as defined in section
101(a)(1)(B) of the Act. Agreements may
be formed by contract,
intergovernmental agreement, or a
provider a ent, consistent with
section 101(d)(1)(B) of the Act. Each
form of agreement must be executed by
a duly authorized Department official to
ensure that Federal resources are being
committed by a person with the
authority to do so. As an operational
matter, VA will, to the maximum extent
practicable and consistent with the
requirements of section 101, use
existing sharing agreements, existing
contracts, and other processes available
at VA medical facilities prior to using
provider agreements under this section.
This is consistent with the requirements
of section 101(d)(1)(A), as modified by
section 409 of Public Law 113-175.
Paragraph (c) of § 17.1530 defines
whether an entity or provider is
accessible to a veteran. Under section
101(a)(2) of the Act, a veteran who is
eligible for the Program based on being
unable to schedule an appointment
within the wait-time goals of the
Veterans Health Administration can
only select an entity or provider that is
accessible to the veteran. The broad
intent of the Act is to ensure that
veterans are able to be seen quickly and
close to their home. The Act did not
contemplate, for example, that a veteran
living in New York would have his or
her care in California and travel paid for
by VA. Under the Act, this accessibility
requirement technically only applies to
veterans who are eligible based on being
unable to be seen within the wait-time
goals of the Veterans Health
Administration. However, we believe
the same standard should apply when
any eligible veteran elects to receive
non-VA care under the Program because
it would be unfair to impose an
accessibility requirement to limit the
non-VA entities and providers available
to some veterans but not others. Also, in
those situations when a veteran does not
select a provider, it would be
inconsistent with the purpose of the Act
if VA were able to select a non-VA
provider who was inaccessible to
veterans whose basis for eligibility is
their residence. The factors identified in
§17.1530(c)(1)—(3) are intended to
ensure that, as often as possible,
veterans are able to access the care they
need from an entity or provider that can
see them quickly and that is at least as
close as the nearest VA medical facility.
VA will consider several factors when
determining whether an entity or

provider is accessible. Under
§17.1530(c)(1), VA will consider the
length of time an eligible veteran would
have to wait to receive hospital care or
medical services. One of the principal
issues the Act was intended to address
was extended wait times for hospital
care and medical services in VA
facilities. Senate Veterans' Affairs
Committee Chairman Sanders explained
the purpose of the Program shortly
before the Senate passed an early
version of this bill by saying, “this
legislation says to veterans that if there
are long wait times, if they cannot get
into a facility in a reasonable time, they
can go out outside of . . . VA.” See 160
Cong. Rec. $3591 (June 11, 2014). By
considering the length of time a veteran
would have to wait to receive hospital
care or medical services from a non-VA
entity or provider, VA can ensure that
veterans receive care as quickly as
possible. If a veteran selects a provider
who cannot see the veteran for several
months, VA would probably determine
that provider was inaccessible.
Alternatively, under this standard, there
may be several eligible entities or
providers who could provide care more
quickly than VA could, and in such a
situation, in those instances when an
eligible veteran does not specify a
particular eligible entity or provider, VA
could select the eligible entity or
provider that is able to schedule the
earliest appointment for the eligible
veteran.

Under § 17.1530(c)(2), VA will
consider the qualifications of the entity
or provider to furnish the hospital care
or medical services the veteran requires.
If an entity or provider does not have
the expertise or equipment necessary to
provide the required care or services,
the needed care is not accessible from
that provider, and VA will not authorize
a patient to receive hospital care or
medical services from that entity or
provider. This will ensure that veterans
have access to, and can receive, the care
they need and that appropriated
resources are spent only for services that
actually can be delivered.

Under §17.1530(c)(3), VA will
consider the distance between the
eligible veteran’s residence and the
entity or provider. Three of the four
bases for eligibility under the Program
focus on the residence of the veteran,
and therefore we believe that travel
distance was a clear concern and focus
of the Act. If a veteran has to travel long
distances to receive care, then these
non-VA providers may be no more
accessible than a VA medical facility
that is more than 40 miles away from
the veteran’s residence.
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VA will consider these factors
together. Sometimes, there may be
several eligible entities or providers that
could deliver care close to the veteran’s
residence, and in such a scenario,
distance likely will not matter. In other
situations, there may only be one
provider near the veteran’s residence,
but this provider either has extended
wait times or lacks the expertise or
equipment to provide the necessary
care. VA will need to balance these
competing interests and the preference
of the veteran to determine whether or
not an entity or provider is accessible.
We will also make accessibility
determinations on a case-by-case basis,
considering each veteran’s specific
needs and ability to travel, as well as
changes in the status of a non-VA entity
or provider. For example, VA might find
a health care provider inaccessible to a
veteran in one month because the
provider cannot see new patients in a
timely manner or because the provider
lacks the qualifications to treat a
particular condition. But the following
month, VA might find that same health
care provider accessible to the same
veteran because the provider’s wait time
has decreased or the provider has
gained expertise through a newly hired
health care provider.

Under §17.1530(d), a non-VA
provider must maintain at least the
same or similar credentials and licenses
as required by VA of its own providers.
This irement is codified in section
101(i)(1) of the Act, which also provides
further support for the qualification
standard in paragraph (c)(2) of this
section. The ent VA reaches with
the non-VA entity or provider will
clarify the requirement referenced in
§ 17.1530(d). These requirements will be
the same or similar to the requirements
included in VA policy and are also
available through Veterans Health
Administration (VHA) Handbook
1100.19 and VHA Directive 2012-030,
available online at: http://www.va.gov/
vhapublications/. Non-VA health care
entities or providers must submit
verification of this information to VA at
least once per 12-month period to
continue to remain eligible under this
Program. This requirement is consistent
with section 101(i)(2) of the Act.

For purposes of the ’
qualifications of non-VA providers will
be set forth in the terms of the
agreement with VA, but, in accordance
with the Act, those terms must specify
requirements that are “‘at least the same
or similar credentials and licenses” as
those required of VA providers. Sec.
101(i)(1), Public Law 113—146, 128 Stat.
1754. We also note that to the extent
there may be concerns about the

qualifications of a particular provider,
section 101(a)(1)(B) of the Act requires
that eligible entities and providers of
non-VA care must either be Federal
providers themselves (the Department of
Defense or the Indian Health Service), a
Federally-qualified health center, or be
a participating provider in the Medicare
program. Accordingly, these non-VA
entities and providers have already met
quality standards established in Federal
law.

Entities are not required by the Act to
maintain the same or similar credentials
and licenses as VA providers because
entities are not direct health care
providers. Any entities that are eligible
to provide care through the Program
must ensure that any of their providers
furnishing care and services through the
Program meet these standards. If an
eligible entity has more than one
provider furnishing hospital care or
medical services under this Program,
the entity may submit the information
required by paragraph (d) of this section
on behalf of its providers. This will
reduce the administrative
responsibilities of each provider and VA
by allowing for a consolidated
submission of information.

Although not addressed in the
regulation, eligible entities and
providers furnishing hospital care and
medical services to eligible veterans
through the , to the extent
possible, should submit medical records
back to VA in an electronic format. This
will ensure that the veteran’s medical
record is as complete as possible to
provide quality care in a timely manner.
The agreements VA reaches with
eligible entities and providers will
clarify this requirement.

Section 17.1535 Payment Rates and
Methodologies

Section 17.1535 addresses payment
rates and payment methodologies.

Section 17.1535(a) addresses payment
rates. This paragraph states that rates
will be negotiated and set forth in an
agreement between VA and an eligible
entity or provider. This is consistent
with sections 101(d)(1)(A) and (d)(2)(A)
of the Act.

Section 17.1535(a)(1) establishes the
default payment rule that
reimbursement rates under the Program
will not exceed the applicable Medicare
rate under Title XVIII of the Social
Security Act. This limitation is
established in section 101(d)(2)(B)(i) of
the Act.

Section 17.1535(a)(2) states that VA
may pay a rate higher than the default
Medicare rate to an eligible entity or
provider in a highly rural area, so long
as such rate is still determined by VA

to be fair and reasonable. A highly rural
area is an area located in a county that
has fewer than seven individuals
residing in that county per square mile.
This limited exception to the default
Medicare rate is specifically
contemplated, and narrowly
circumscribed, by section
101(d)(2)(B)(ii) of the Act. The
limitation that such rate be determined
by VA to be fair and reasonable is
necessary to ensure that VA is
committing and using budgetary
resources appropriately.

Section 17.1535(a)(3) addresses
situations where there is no Medicare
rate. As cited above, section 101(d)(2)(B)
of the Act establishes that, except in
highly rural areas, VA must pay the
Medicare rate. However, there are
certain types of care, such as obstetrics/
gynecological and dental care, that are
authorized by the VA medical benefits
package in 38 CFR 17.38 but for which
Medicare does not have established
rates. The Act does not address the
appropriate rate in such a situation.
Because Congress did not address what
rate can be paid when Medicare rates do
not exist, we must fill the gap left by the
law. See Chevron U.S.A., Inc. v NRDC,
467 U.S. 837, 842-843 (1984).

Under §17.1535(a)(3), VA follows the
process and methodology outlined in
specified paragraphs of 38 CFR 17.55
and 17.56, to the extent these
paragraphs are consistent with the
requirements of section 101 of the Act,
when there are no available rates as
described in §17.1535(a)(1). Sections
17.55 and 17.56 establish rates for
payment for care provided to veterans
by non-VA providers under different
authorities than the Act. Paragraphs (g)
and (k) of § 17.55 conflict with the Act
and therefore are not applicable to
payments made under the Program and
would not be followed. Section 17.55(g),
for example, states that payment by VA
is payment in full, and the health care
provider or agent may not impose any
additional charge on a veteran or his or
her health care insurer for any inpatient
services for which payment is made by
VA. This is inconsistent with sections
101(e) and 101(j) of the Act, which, as
discussed above, specifically require
billing to a health-care plan and
copayments by a veteran for services
rendered. Section 17.55(k) states that
VA will not pay more than the amount
determined under paragraphs (a)—{j) of
§17.55 or the negotiated amount, but
§17.1535(a) already establishes a rate
ceiling for payments made under the
Program. Sections 17.55(j) and 17.56(b)
address payment for care furnished in
Alaska, but section 101 of the Act does
not permit us to follow these rates. If the
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Act is further modified by Congress to
provide flexibility to pay different rates,
VA will comply with the new statutory
requirements and will follow any
methodologies in §§ 17.55 and 17.56
that are consistent with those

uirements.

ection 17.1535(b) details payment
responsibilities. Section 17.1535(b)(1)
concerns payments for care related to a
nonservice-connected disability. VA
defines a nonservice-connected
disability consistent with 38 CFR 3.1(1).
This longstanding VA definition is
consistent with section 101(e)(3)(C) of
the Act, as well as the use of that term
in other VA programs. We believe that
using this definition will result in the
same outcomes as the definition
presented in the Act and is more
familiar to the VA staff who will be
administering the Program. VA has
defined the term “nonservice-
connected” at 38 CFR 3.1(1) to refer to
a disability that was not incurred or
aggravated in line of duty in the active
military, naval, or air service. The
Veterans Benefits Administration (VBA)
is responsible for making
determinations about whether a specific
disability is service connected or not,
and any disability that VBA has not
identified as service connected is
considered nonservice connected.

When a veteran is seeking care for a
nonservice-connected disability through
the Program, the health-care plan of the
eligible veteran, if one exists, is
primarily responsible for paying the
eligible entity or provider for authorized
hospital care or medical services that
are ished to an eligible veteran. This
is consistent with the requirements of
section 101{e)(3)(A) of the Act. The
health-care plan is only responsible to
the extent the care or services are
covered by the health-care plan; this is
again consistent with the language of
section 101(e)(3)(A) of the Act. VA will
be responsible for promptly paying only
the amount that is not covered by the
health-care plan, except VA cannot pay
more than the rate determined under
§17.1535(a).

Section 101(e)(3)(B) of the Act defines
when VA is secondarily responsible for
care. The Act states that the eligible
entity or provider is responsible for
seeking reimbursement for the cost of
furnishing hospital care or medical
services from the health-care plan of the
veteran, if applicable, and VA is
responsible for only paying for the VA-
authorized service to the extent not
covered by such health-care plan. Under
section 101(d)(2)(C) of the Act, an
eligible entity or provider cannot collect
more than the negotiated rate for the
furnishing of care or services. If a

veteran is required to make a VA
copayment under section 101(j) of the
Act and § 17.1520(b) of this regulation,
the copayment will be applied to the
rate established by § 17.1535(a). This
will, in turn, reduce VA'’s ultimate
liability.

Paragraph (b)(2) of this section
provides that if hospital care or medical
services are being furnished for a
service-connected disability or pursuant
to 38 U.S.C. 1710(e), 1720D, or 1720E,
VA is solely responsible for paying the
eligible entity or provider for such
hospital care or medical services. VA
has defined the term *service-
connected” at 38 CFR 3.1(k) to mean,
with respect to a disability, that such
disability was incurred or aggravated in
line of duty in the active military, naval,
or air service. VA only has authority to
recover or collect reasonable charges
from a health-care plan when the care
is being furnished for a nonservice-
connected disability, so VA cannot
collect such charges when service-
connected care is involved. 38 U.S.C.
1729. The Act is silent in terms of
collecting payment for service-
connected care, so VA believes its
existing authorities should apply here.
The three additional authorities cited,
38 U.S.C. 1710(e), 1720D, and 1720E,
are what VA refers to as special
authorities, which require VA to furnish
care based on certain conditions or
exposures associated with military
service. Excluding hospital care and
medical services furnished under these
authorities from liability by health-care
plans is consistent with VA’s past
practice and with the intent and
language of section 101(e)(3) of the Act.
VA is developing a separate rulemaking
that would specifically restrict the
ability of VA to collect charges from
health-care plans for care provided
under these special authorities. Both
that proposed rulemaking and this
rulemaking are consistent with current
practice.

Paragraph (c) of this section states that
VA will only pay for hospital care or
medical services authorized by VA.
Accordingly, if in the course of
providing authorized care or services
under the Program, the eligible entity or
provider determines that additional
hospital care or medical services are
necessary beyond what VA has
authorized, the eligible entity or
provider must contact VA for
authorization prior to furnishing such
care ar services, in order for such care
and services to be paid for by VA under
the Program. Section 101(h) of the Act
requires that, at the election of the
veteran, VA must ensure that a veteran
receives such hospital care or medical

services through the completion of the
episode of care, including all specialty
and ancillary services deemed necessary
as part of the recommended treatment.
We believe that the language “deemed
necessary”’ authorizes VA to make such
determinations. This belief is supported
by the Conference Report of the final
bill, which stated, “When coordinating
care for eligible veterans through the
Non-VA Care Coordination program, the
Department should attempt to ensure
when an appointment is authorized, the
eligible veteran receives care within an
appropriate time period, as defined by
medical necessity as determined by the
referring physician, or a mandatory time
period established by the Secretary
when the request for care is not initiated
by a physician.” H.R. Rpt. 113-564, p.
55, (emphasis added). In this context,
the referring physician would be a VA
health care provider. Furthermore, for
non-VA care authorized under other
statutes, VA must periodically review
the necessity for continuing such care.
38 U.S.C. 1703(b). We interpret the
language in section 101(h) of the Act to
impose a similar obligation to ensure
that VA has not entered into an open-
ended commitment. VA will craft
authorizations for non-VA care to
ensure that veterans can receive the
episode of care they need, including
s]i:ulecialty and ancillary service, from
eligible entities and providers. While
some episodes of care may only involve
a single visit, such as a specific
procedure or test, others may involve
multiple visits. VA will authorize only
the care that it deems necessary as part
of the treatment plan; if a non-VA health
care provider believes that additional
services are needed beyond 60 days or
outside the scope of the initial course of
treatment that was authorized, the
health care provider must contact VA
prior to administering such care to
ensure that this care is authorized and
therefore will be paid for by VA. These
provisions are included so that veterans
are not subjected to unapproved
procedures and tests, and so that
appropriated resources are not used for
unapproved care or services.

Also, there must be an actual
encounter with a health care provider,
who is either an employee of an entity
in an agreement with VA or who is
furnishing care through an agreement
the health care provider has entered into
with VA, and such encounter must
occur after an election is made by an
eligible veteran. The encounter may be
virtual through use of telehealth or other
technologies, but the health care
provider must furnish hospital care or
medical services during the




65582

Federal Register/Vol. 79, No. 214 / Wednesday, November 5, 2014/Rules and R

tions

appointment. This will ensure that VA
only pays for hospital care or medical
services that were actually furnished,
and is consistent with the Act’s
requirement in section 101(m) that the
Department does not pay for care or
services that were not furnished to an

eligible veteran.

Section 17.1540 Claims Processing
System

Section 17.1540 provides general
requirements for a VA claims processing
system. This is required by section
101(k) of the Act. Paragraph (a) of this
section establishes the claims
processing system within the Chief
Business Office of the Veterans Health
Administration. This is required by
section 101(k)(3) of the Act. The system
will process and pay bills or claims for
authorized hospital care and medical
services furnished to veterans through
the Program, as required by section
101(k)(1).

Paragraph (b) of this section
establishes responsibility for overseeing
the system with the Chief Business
Office of the Veterans Health
Administration. Section 101(k)(3)
re%uims this assi%nment of authority.

aragraph (c) of this section states that
the system will receive requests for
payment from eligible entities and
providers for hospital care or medical
services furnished to eligible veteran,
and that the system will provide
accurate and timely payments for claims
received under the Program. This is

by section 101(k) and section

105 of the Act.

Administrative Procedure Act

The Secretary of Veterans Affairs
finds that there is good cause under 5
U.S.C. 553(b)(B) and (d)(3) to dispense
with the opportunity for advance notice
and opportunity for public comment
and good cause to publish this rule with
an immediate effective date. Section
101(n) of the Act requires publication of
an interim final rule no later than
November 5, 2014, the date that is 90
days after the date of the enactment of
the law. We interpret this mandate to
mean that, as a matter of law, it is
impracticable and contrary to law and
the public interest to delay this rule for
the purpose of soliciting advance public
(&:tmment or to have a delayed effective

e.

VA is making the rule effective for
certain veterans prior to the usual 30
day delay for an interim final rule to
allow VA to begin furnishing hospital
care and medical services immediately
to certain eligible veterans. Delaying
implementation could result in delayed
health care for these veterans, which

could have unpredictable negative
health effects.

For the above reasons, the Secretary
issues this rule as an interim final rule.
However, VA will consider and address
comments that are received within 120
days of the date this interim final rule
is published in the Federal Register.
Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this interim
final rulemaking, represents VA's
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

This interim final rule includes a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521) that requires
approval by the Office of Management
and Budget (OMB). Accordingly, under
44 U.S.C. 3507(d), VA has submitted a
copy of this rulemaking to OMB for
review.

OMB assigns a control number for
each collection of information it
approves. VA may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. Sections 17.1510(d),
17.1515, and 17.1530 contain a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521). If OMB does not
approve the collection of information as
requested, VA will immediately remove
the provisions containing a collection of
information or take such other action as
is directed by OMB.

Comments on the collection of
information contained in this interim
final rule should be submitted to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of Veterans Affairs, Office
of Information and Regulatory Affairs,
Washington, DC 20503, with copies sent
by mail or hand delivery to the Director,
Regulation Policy and Management
(02REG), Department of Veterans
Affairs, 810 Vermont Avenue NW.,
Room 1068, Washington, DC 20420; fax
to (202) 273-9026; or through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AP24—
Expanded Access to Non-VA Care
through the Veterans Choice Program.”

A comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment on the rule.

VA considers comments by the public
on proposed collections of information
in—

e Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of VA, including whether the
information will have practical utility;

o Evaluating the accuracy of VA’s
estimate of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used;

« Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

« Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

e amendments to title 38 CFR part

17 contain collections of information
under the Paperwork Reduction Act of
1995 for which we are requesting
approval by OMB. These collections of
information are described immediately
following this paragraph, under their
re%activa titles.

itle: Election to Receive Authorized
Non-VA Care and Selection of Provider

for the Veterans Choice :

Summary of collection o? information:
Section 17.1515 requires eligible
veterans to notify VA whether the
veteran elects to receive authorized non-
VA care through the Veterans Choice
Program, be placed on an electronic
waiting list, or be scheduled for an
appointment with a VA health care
provider. Section 17.1515(b)(1) also *
allows eligible veterans to specify a
particular non-VA entity or health care
provider, if that entity or provider meets
certain requirements.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(c) of
Public Law 113-146 requires an eligible
veteran to make an election to receive
authorized non-VA care through the
Veterans Choice Program, be placed on
an electronic waiting list, or be
scheduled for an appointment with a
VA health care provider. Section
101(a)(2) authorizes certain eligible
veterans to select a non-VA health care
provider, and through regulation at
§17.1515(b), all eligible veterans may
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select a non-VA health care provider
that is eligible under § 17.1530. This
information is necessary because VA
must know what the veteran’s choice is
and whom the veteran would like to see
for an appointment.

Description of likely respondents:
Eligible veterans seeking authorization
to receive non-VA care through the
Veterans Choice Program.

Estimated number of respondents per
year: 440,794 eligible persons.

Estimated frequency of responses per
year: 12.64 times per year.

Estimated average burden per
response: 2 minutes.

Estimated total annual reporting and
recordkeeping burden: 185,721 hours.

Title: Health-Care Plan Information

for the Veterans Choice ;

Summary of collection o? information:
Section 17.1510(d) requires eligible
veterans to submit to VA information
about their health-care plan to
participate in the Veterans Choice
Program.

Description of the need for
information and proposed use of
information: The information is

ired by the Act. Section 101 (e)(1) of
Public Law 113146 requires an eligible
veteran to provide to the Secretary
information on any health-care plan
under which the eligible veteran is
covered. This information is necessary
because the veteran’s other health-care
plan is primarily responsible for paying
for hospital care or medical services
furnished through the Veterans Choice

for a nonservice-connected

disability.

Description of likely respondents:
Eligible veterans seeking authorization
to receive non-VA care through the
Veterans Choice Program.

Estimated number of respondents per
year: 440,794 eligible persons.

Estimated frequency of responses per
year: 1.2 times per year.

Estimated average burden per
response: 10 minutes.

Estimated total annual reporting and
recordkeeping burden: 88,159 hours.

Title: Submission of Medical Record
Information under the Veterans Choice

m.

Summary of collection of information:
Participating eligible entities and
providers are required to submit a copy
of any medical record related to hospital
care or medical services furnished
under this Program to an eligible
veteran.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(1) of
Public Law 113—146, as amended by
section 409 of Public Law 113-175,

requires VA to ensure that any health
care provider that furnishes care or
services under the Program to an
eligible veteran submits to VA a copy of
any medical record related to the care or
services that were provided. This is
necessary to ensure continuity of care
for the health and well-being of the
veteran.

Description of likely respondents:
Eligible entities and health care
providers furnishing hospital care or
medical services to eligible veterans
through the Veterans Choice Program.

Estimated number of respondents per
year: 187,000 eligible persons.

Estimated frequency of responses per
year: 29.80 times per year.

Estimated average gurden per
response: 5 minutes.

Estimated total annual reporting and
recordkeeping burden: 464,428 hours.

Title: Submission of Information on
Credentials and Licenses by Eligible
Entities or Providers.

Summary of collection of information:
Section 17.1530 requires eligible entities
and providers to submit verification that
the entity or provider maintains at least
the same or similar credentials and
licenses as those required of VA’s health
care providers, as determined by the
Secretary.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(i) of
Public Law 113146 requires non-VA
entities or providers to maintain the
same or similar credentials and licenses
as those required of health care
providers of the Department, as
determined by the Secretary, and to
submit not less than once per year
verification of such licenses and
credentials maintained by the health
care provider. Under the interim final
rule, an eligible entity may submit this
information on behalf of its providers.
This information is necessary to ensure
that non-VA entities and providers who
are furnishing hospital care and medical
services to eligible veterans are meeting
the same quality standards as VA health
care providers.

Description of likely respondents:
Eligible entities or providers furnishing
hospital care and medical services
through the Veterans Choice Program.

Estimated number of respondents per
year: 187,000 eligible persons.

Estimated frequency of responses per
year: 1 time per year.

Estimated average burden per
response: 5 minutes.

Estimated total annual reporting and
recordke:ipin burden: 15,583 hours.

VA is also developing a survey to
understand veteran satisfaction with

receipt of care under the Veterans
Choice Program. The information is
required by the Act. Section 101(q)(2)(D)
of Public Law 113-146 requires VA to
report to Congress the results of a survey
of eligible veterans who have received
care or services under this Program on
the satisfaction of such eligible veterans
with the care or services they received.
This information is necessary because
VA must report this information to
Congress, and this feedback will help
VA better understand whether veterans
like the Program. A separate notice will
be published in the Federal Register
providing more information about the
planned veteran satisfaction survey.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), unless OMB waives such
review, as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary imliam of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined that this is an economically
significant regulatory action under
Executive Order 12866. VA's regulatory
impact analysis can be found as a
supporting document at http://
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www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its regulatory impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm/, by
following the link for “VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.”
Congressional Review Act

This regulatory action is a major rule
under the Congressional Review Act, 5
U.S.C. 801-08, because it may result in
an annual effect on the economy of $100
million or more. Although this
regulatory action constitutes a major
rule within the meaning of the
Congressional Review Act, 5 U.S.C.
804(2), it is not subject to the 60-day
delay in effective date applicable to
major rules under 5 U.S.C. 801(a)(3)
because the Secretary finds that good
cause exists under 5 U.S.C. 808(2) to
make this regulatory action effective on
the date of publication, consistent with
the reasons given for the publication of
this interim final rule. Gongress directed
VA to publish an interim final rule
within 90 days of the date of enactment
of the law, and further delay in
expanding access to non-VA care for
eligible veterans could result in the
deterioration of their health.
Accordingly, the Secretary finds that
additional advance notice and public
procedure thereon are impractical,
unnecessary, and contrary to the public
interest. In accordance with 5 U.S.C.
801(a)(1), VA will submit to the
Comptroller General and to Congress a
copy of this regulatory action and VA’s
Regulatory Impact Analysis.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
1 year. This interim final rule will have
no such effect on State, local, and tribal
governments, or on the private sector.
Regulatory Flexibility Act

The Secretary hereby certifies that
this interim final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
interim final rule will not have a
significant economic impact on
participating eligible entities and
providers who enter into agreements

with VA, To the extent there is any such
impact, it will result in increased
business and revenue for them. We also
do not believe there will be a significant
economic impact on insurance
companies, as claims will only be
submitted for care that will otherwise
have been received whether such care
was authorized under this Program or
not. Therefore, pursuant to 5 U.S.C.
605(b), this rulemaking is exempt from
the initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603
and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
as follows: 64.007, Blind Rehabilitation
Centers; 64.008, Veterans Domiciliary
Care; 64.009, Veterans Medical Care
Benefits; 64.010, Veterans Nursing
Home Care; 64.011, Veterans Dental
Care; 64.012, Veterans Prescription
Service; 64.013, Veterans Prosthetic
Appliances; 64.014, Veterans State
Domiciliary Care; 64.015, Veterans State
Nursing Home Care; 64.016, Veterans
State Hospital Care; 64.018, Sharing
Specialized Medical Resources; 64.019,
Veterans Rehabilitation Alcohol and
Drug Dependence; 64.022, Veterans
Home Based Primary Care; and 64.024,
VA Homeless Providers Grant and Per
Diem Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Jose
D. Riojas, Chief of Staff, Department of
Veterans Affairs, approved this
document on October 30, 2014, for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Government contracts, Grant
programs—health, Grant p
veterans, Health care, Health facilities,
Health professions, Health records,
Homeless, Mental health programs,
Nursing homes, Reporting and
recordkeeping requirements, Travel and
transportation expenses, Veterans.

Dated: October 31, 2014.
William F. Russo,
Acting Director, Office of Regulation Policy
& Management, Office of the General Counsel,
U.S. Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

® 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

® 2. Amend §17.108 bg:(b}[ ]
B a. Revising paragra 1).
m b. Adding paragraph (b)(4).

B c. Revising paragraph (c)(1).

m d. Adding paragm'i (c)(4).
® e. Revising the authority citation at
the end of the section.

The revisions and additions read as
follows:

§17.108 Copayments for inpatient
care and outpatient medical care.

(b) Copayments for inpatient hospital
care. (1) Except as provided in
paragraphs (d) or (e) of this section, a
veteran, as a condition of receiving
inpatient hospital care provided by VA
(provided either directly by VA or
obtained by VA by contract, provider
agreement, or sharing agreement), must
agree to pay VA (and is obligated to pay
VA) the applicable copayment, as set
forth in paragraph (b)(2), (b)(3), or (b)(4)
of this section.

& * * * *

(4) For inpatient hospital care
furnished through the Veterans Choice
Program under § 17.1500 through
17.1540, the copayment amount at the
time of furnishing such care or services
by a non-VA entity or provider is $0. VA
will determine and assess the veteran’s
copayment amount at the end of the
billing process, but at no time will a
veteran’s copayment be more than the
amount identified in paragraphs (b)(2)
or (b)(3) of this section.

* * * * *

(c) Copayments for outpatient medical
care. (1) Except as provided in
paragraphs (d), (e), or () of this section,
a veteran, as a condition for receivi
oOutpatient medical care provided by VA
(provided either directly by VA or
obtained by VA by contract, provider
agreement, or sharing agreement), must
agree to pay VA (and is obligated to pay
VA) a copayment as set forth in
paragraph (c)(2) or (c)(4) of this section.

(4) For outpatient medical care
furnished through the Veterans Choice

hospital
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Program under § 17.1500 through
17.1540, the copayment amount at the
time of furnishing such care or services
by a non-VA entity or provider is $0. VA
will determine and assess the veteran’s
copayment amount at the end of the
billing process, but at no time will a
veteran’s copayment be more than the
amount identified in paragraph (c)(2) of
this section.

* & * & *

(Authority: 38 U.S.C. 501, 1710, 17304, Sec.
101, Pub. L. 113-146, 128 Stat. 1754)

® 3. Amend § 17.110 by:

® a. Addi h (b)(4).
mb. Rsvisquglgp:g:gars ority citation at

the end of the section.
The revisions read as follows:

§17.110 Copayments for medications.
* * * * *
[b) * & &

(4) For medications furnished through
the Veterans Choice Program under
§17.1500 through 17.1540, the
copayment amount at the time the
veteran fills the prescription is $0. VA
will determine and assess the veteran’s
copayment amount at the end of the
billing process, but at no time will a
veteran’s copayment be more than the
amount identified in paragraphs (b)(1)(i)
through (b)(1)(iii) of this section.

* * * * *

(Authority: 38 U.S.C. 501, 1710, 1720D,
1722A, 1730A, Sec. 101, Pub. L. 113-146,
128 Stat. 1754)
® 4. Amend §17.111 by:
B a. Adding paragraph (b)(3).
® b. Revising the authority citation at
the end of the section.

The addition and revision read as
follows:

§17.111 Copayments for extended care
services.

*® *® = * *
*® & *

(3) For hospital care and medical
services considered non-institutional
care furnished through the Veterans
Choice Program under §17.1500
through 17.1540, the copayment amount
at the time of furnishing such care or
services by a non-VA entity or provider
is $0. VA will determine and assess the
veteran’s copayment amount at the end
of the billing process, but at no time will
a veteran’s copayment be more than the
amount identified in paragraphs (b)(1)
or (b)(2) of this section.

* * * * *

(Authority: 38 U.S.C. 101(28), 501, 1701(7),
1710, 1710B, 1720B, 1720D, 17224, Sec. 101,
Pub. L. 113-146, 128 Stat. 1754)

® 5. Add an undesignated center

heading and §§ 17.1500 through 17.1540
to read as follows:

Expanded Access to Non-VA Care
Through the Veterans Choice Program

Sec.

17.1500
17.1505
17.1510
17.1515
17.1520
17.1525
17.1530

Purpose and scope.

Definitions.

Eligible veterans.

Authorizing non-VA care.

Effect on other provisions.

Start date for eligible veterans.
Eligible entities and providers.
17.1535 Payment rates and methodologies.
17.1540 Claims processing system.

Expanded Access to Non-VA Care
Through the Veterans Choice Program

§17.1500 Purpose and scope.

(a) Purpose. Sections 17.1500 through
17.1540 implement the Veterans Choice
Program, authorized by section 101 of
the Veterans Access, Choice, and
Accountability Act of 2014.

(b) Scope. Veterans Choice
Program authorizes VA to furnish
hospital care and medical services to
eligible veterans, as defined in
§17.1510, through agreements with
eligible entities or providers, as defined
in §17.1530.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

§17.1505 Definitions.

For purposes of the Veterans Choice
Program under §§ 17.1500 through
17.1540:

Appointment means an authorized
and scheduled encounter with a health
care provider for the delivery of hospital
care or medical services. A visit to an
emergency room or an unscheduled
visit to a clinic is not an appointment.

Attempt to schedule means contact
with a VA scheduler or VA health care
provider in which a stated request by
the veteran for an appointment is made.

Episode of care means a neces
course of treatment, including follow-up
appointments and ancillary and
specialty services, which lasts no longer
than 60 days from the date of the first
appointment with a non-VA health care
provider.

Health-care plan means an insurance
policy or contract, medical or hospital
service agreement, membership or
subscription contract, or similar
arrangement not administered by the
Secretary of Veterans Affairs, under
which health services for individuals
are provided or the expenses of such
services are paid; and does not include
any such policy, contract, agreement, or
similar arrangement pursuant to title
XVIII or XIX of the Social Security Act
(42 U.S.C. 1395 et seq.) or chapter 55 of
title 10, United States Code.

Residence means a legal residence or
personal domicile, even if such
residence is seasonal. A person may

maintain more than one residence but
may only have one residence at a time.
If a veteran lives in more than one
location during a year, the veteran’s
residence is the residence or domicile
where the person is staying at the time
the veteran wants to receive hospital
care or medical services through the
Program. A post office box or other non-
residential point of delivery does not
constitute a residence.

Schedule means identifying and
confirming a date, time, location, and
entity or health care provider for an
appointment.

‘A medical facility means a VA
hospital, a VA community-based
outpatient clinic, or a VA health care
center. A Vet Center, or Readjustment
Counseling Service Center, is not a VA
medical facility.

Wait-time goals of the Veterans
Health Administration means, unless
changed by further notice in the Federal
Register, a date not more than 30 days
from either:

(1) The date that an appointment is
deemed clinically appropriate by a VA
health care provider. In the event a VA
health care provider identifies a time
range when care must be provided (e.g.,
within the next 2 months), VA will use
the last clinically appropriate date for
determining whether or not such care is
timely.

(2) Or, if no such clinical
determination has been made, the date
that a veteran prefers to be seen for
hospital care or medical services.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

§17.1510 Eligible veterans.

A veteran must meet the eligibility
criteria under both paragraphs (a) and
(b) of this section to be eligible for care
through the Veterans Choice Program. A
veteran must also provide the
information required by paragraphs (c)
and (d) of this section.

(a) A veteran must:

(1) Be enrolled in the VA health care
system under § 17.36 on or before
August 1, 2014; or

(2) Be eligible for hospital care and
medical services under 38 U.S.C.
1710(e)(1)(D) and be a veteran described
in 38 U.S.C. 1710(e)(3).

(b) A veteran must also meet at least
one of the following criteria:

(1) The veteran attempts, or has
attempted, to schedule an appointment
with a VA health care provider, but VA
is unable to schedule an appointment
for the veteran within the wait-time
goals of the Veterans Health
Administration.

(2) The veteran's residence is more
than 40 miles from the VA medical
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facility that is closest to the veteran’s
residence.

(3) The veteran’s residence is both;

(i) In a state without a VA medical
facility that provides hospital care,
emergency medical services, and
surgical care having a surgical
complexity of standard (VA maintains a
Web site with a list of the facilities that
have been designated with at least a
surgical complexity of standard. That
Web site can be accessed here:
www.va.gov/health/surgery); and

(ii) More than 20 miles from a medical
facility described in paragraph (b)(3)(i)
of this section.

(4) The veteran’s residence is in a
location, other than one in Guam,
American Samoa, or the Republic of the
Philippines, which is 40 miles or less
from a VA medical facility and the
veteran:

(i) Must travel by air, boat, or ferry to
reach such a VA medical facility; or

(ii) Faces an unusual or excessive
burden in traveling to such a VA
medical facility based on the presence
of a body of water (including moving
water and still water) or a geologic
formation that cannot be crossed by
road.

(c) If the veteran changes his or her
residence, the veteran must update VA
about the change within 60 days.

(d) A veteran must provide to VA
information on any health-care plan
under which the veteran is covered
prior to obtaining authorization for care
under the Veterans Choice Program. If
the veteran changes health-care plans,
the veteran must update VA about the
change within 60 dags.

(e) For purposes of calculating the
distance between a veteran’s residence
and the nearest VA medical facility
under this section (except for purposes
of calculating a driving route under
paragraph (b)(4)(ii) of this section), VA
will use the straight-line distance
between the nearest VA medical facility
and a veteran’s residence.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

(The information collection requirements
have been submitted to the Office of
Management and Budget and are pending
OMB approval.)

§17.1515 Authorizing non-VA care.

(a) Electing non-VA care. A veteran
eligible for the Veterans Choice Program
under § 17.1510 may choose to schedule
an appointment with a VA health care
provider, be placed on an electronic
waiting list for VA care, or have VA
authorize the veteran to receive an
episode of care for hospital care or
medical services under 38 CFR 17.38
from an eligible entity or provider.

(b) Selecting a non-VA provider. An
eligible veteran may specify a particular
non-VA entity or health care provider,
if that entity or health care provider
meets the requirements of § 17.1530. If
an eligible veteran does not specify a
particular eligible entity or provider, VA
will refer the veteran to a specific
eligible entity or provider.

(Authority: Sec. 101, Pub. L. 113146, 128
Stat. 1754)

(The information collection requirements
have been submitted to the Office of
Management and Budget and are pending
OMB approval.)

§17.1520 Effect on other provisions.

(a) General. In general, eligibility
under the Veterans Choice Program does
not affect a veteran’s eligibility for
hospital care or medical services under
the medical benefits package, as defined
in § 17.38, or other benefits addressed in
this part. Notwithstanding any other
provision of this part, VA will pay for
and fill prescriptions written by eligible
providers under § 17.1530 for eligible
veterans under § 17.1510, including
prescriptions for drugs, including over-
the-counter drugs and medical and
surgical supplies available under the VA
national formulary system.

(b) Copayments. VA will be liable for
any deductibles, cost-shares, or
copayments required by an eligible
veteran’s health-care plan for hospital
care and medical services furnished
under this Program, to the extent that
such reimbursement does not result in
expenditures by VA for the furnished
care or services in excess of the rate
established under § 17.1535. Veterans
are also liable for a VA copayment for
care furnished under this Program, as
required by §§ 17.108(b)(4), 17.108(c)(4),
17.110(b)(4), and 17.111(b)(3).

(c) Beneficiary travel. For veterans
who are eligible for beneficiary travel
benefits under part 70 of this chapter,
VA will provide beneficiary travel
benefits for travel to and from the
location of the eligible entity or provider
who furnishes hospital care or medical
services for an authorized appointment
under the Veterans Choice Program
without regard to the limitations in
§ 70.30(b)(2) of this chapter.

(Authority: 38 U.S.C. 111; Sec. 101, Pub. L.
113-146, 128 Stat. 1754)

§17.1525 Start date for eligible veterans.

(a) VA will begin furnishing hospital
care and medical services under the
Program authorized by 38 CFR 17.1500
through 17.1540 as follows:

(1) Beginning November 5, 2014, to
Veterans eligible under § 17.1510(b)(2),
(b)(3), or (b)(4).

(2) Beginning no later than December
5, 2014, to Veterans eligible under
§17.1510(b)(1).

(b) If the start date will be earlier than
the date identified in paragraph (a)(2) of
this section, the Secretary will notify the
public of the start date by publishing a
Notice in the Federal Register.

(Authority: Sec. 101, Pub. L. 113146, 128
Stat. 1754)

§17.1530 Eligible entities and providers.

(a) General. An entity or provider is
eligible to deliver care under the
Veterans Choice Program if, in
accordance with paragraph (c) of this
section, it is accessible to the veteran
and is an entity or provider identified in
section 101(a)(1)(B) of the Veterans
Access, Choice, and Accountability Act
of 2014 and is either:

(1) Not a part of, or an employee of,
VA; or

(2) If the provider is an employee of
VA, is not acting within the scope of
such employment while providing
hospital care or medical services
through the Veterans Choice Program.

(b) Agreement. An entity or provider
must enter into an agreement with VA
to provide non-VA hospital care or
medical services to eligible veterans
through one of the following types of
agreements: contracts,
intergovernmental agreements, or
provider agreements. Each form of
agreement must be executed by a duly
authorized Department official.

(c) Accessibility. An entity or provider
may only furnish hospital care or
medical services to an eligible veteran if
the entity or provider is accessible to the
eligible veteran. VA will determine
accessibility by considering the
following factors:

(1) The length of time the eligible
veteran would have to wait to receive
hospital care or medical services from
the entity or provider;

(2) The qualifications of the entity or
provider to furnish the hospital care or
medical services to the eligible veteran;

and

(3) The distance between the eligible
veteran's residence and the entity or
provider.

(d) Requirements for health care
providers. To be eligible to furnish care
or services under the Veterans Choice
Program, a health care provider must
maintain at least the same or similar
credentials and licenses as those
required of VA's health care providers,
as determined by the Secretary. The
agreement reached under paragraph (b)
of this section will clarify these
requirements. Eligible health care
providers must submit verification of
such licenses and credentials
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maintained by the provider to VA at
least once per 12-month period. Any
entities that are eligible to provide care
through the Program must ensure that
any of their providers furnishing care
and services through the Program meet
these standards. An eligible entity may
submit this information on behalf of its
providers.

(Authority. Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

(The information collection requirements
have been submitted to the Office of

Management and Budget and are pending
OMB approval.)

§17.1535 Payment rates and
methodologies.

(a) Payment rates. Payment rates will
be negotiated and set forth in an
agreement between the Secretary and an
eligible entity or provider.

1) Except as otherwise provided in
this section, payment rates may not
exceed the rates paid by the United
States to a provider of services (as
defined in section 1861(u) of the Social
Security Act (42 U.S.C. 1395x(u)) or a
supplier (as defined in section 1861(d)
of such Act (42 U.S.C. 1395x(d)) under
the Medicare program under title XVIII
of the Social Security Act (42 U.S.C.
1395 et seq.) for the same care or
services. These rates are known as the
“Medicare Fee Schedule” for VA
purposes.

(2) For eligible entities or providers in
highly rural areas, the Secretary may
enter into an agreement that includes a
rate greater than the rate defined
paragraph (a)(1) of this section for
hospital care or medical services, so
long as such rate is still determined by
VA to be fair and reasonable. The term
“highly rural area” means an area
located in a county that has fewer than
seven individuals residing in that
county per square mile.

(3) WEau ere are no available rates
as described in paragraph (a)(1) of this
section, the Secretary shall, to the extent
consistent with the Veterans Access,
Choice, and Accountability Act of 2014,
follow the process and methodology
outlined in §§ 17.55 and 17.56 and pay
the resulting rate.

(b) Payment responsibilities.
Responsibility for payments will be as
follows.

(1) For a nonservice-connected
disability, as that term is defined at
§ 3.1(]) of this chapter, a health-care
plan of an eligible veteran is primarily
responsible, to the extent such care or
services is covered by the health-care
plan, for paying the eligible entity or
provider for such hospital care or
medical services as are authorized
under §§ 17.1500 through 17.1540 and

furnished to an eligible veteran. VA
shall be responsible for promptly paying
only for costs of the VA-authorized

(Authority: Secs. 101, 105, Pub. L. 113-146,
128 Stat. 1754)
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service not covered by such health-care
plan, including a payment made by the
veteran, except that such payment may
not exceed the rate determined for such
care or services pursuant to paragraph
(a) of this section.

(2) For hospital care or medical
services furnished for a service-
connected disability, as that term is
defined at § 3.1(k) of this chapter, or
pursuant to 38 U.S.C. 1710(e), 1720D, or
1720E, VA is solely responsible for
paying the eligible entity or provider for
such hospital care or medical services as
are authorized under §§ 17.1500 through
17.1540 and furnished to an eligible
veteran.

(c) Authorized care. VA will only pay
for an episode of care for hospital care
or medical services authorized by VA.
The eligible entity or provider must
contact VA to receive authorization
prior to providing any hospital care or
medical services the eligible non-VA
entity or provider believes are necessary
that are not identified in the
authorization VA submits to the eligible

ACTION: Final rule.

SUMMARY: The Enviroimental Pgotection
Agency (EPA) is approying fousf State
Implementation Plan (§[P) revisions
submitted by the State df Maige. These
revisions establish Reasdpabl§ Available
Control Technology (RAGT) for two
categories of volatile orgafig compound
(VOC) sources and revise t§o existing
VOC RACT regulations prefiously

entity or provider. VA will only pay for approved into Maine’s SIPj §he
the hospital care or medical services intended effect of this actbnis to
that are furnished by an eligible entity approve these requiremepits ijto the

or provider. There must be an actual
encounter with a health care provider,
who is either an employee of an entity
in an agreement with VA or who is
furnishing care through an agreement
the health care provider has entered into
with VA, and such encounter must
occur after an election is made by an
eligible veteran.

(Authority: Secs. 101, 105, Pub. L. 113-146,
128 Stat. 1754)

§17.1540 Claims processing system.

(a) There is established within the
Chief Business Office of the Veterans
Health Administration a nationwide
claims processing system for processing
and paying bills or claims for authorized
hospital care and medical services
furnished to eligible veterans under
§§17.1500 through 17.1540.

(b) The Chief Business Office is
responsible for overseeing the
implementation and maintenance of
such system.

(c) The claims processing system will

Maine SIP. This action ig being taken
under the Clean Air Acf{CAA

DATES: This rule is effegtive on
December 5, 2014.
ADDRESSES: EPA has egtablished!s
docket for this action finder Docket
Identification No. EPA-R01-OAR-
2014-0243. All docunents in thd docket
are listed on the -regulation§.gov
Web site. Although ffisted in the fndex,
some information i§ not publicly,
available, i.e., CBI §r other informhation
whose disclosure js restricted by statute.
Certain other matgrial, such as
copyrighted matgrial, is not placgd on
the Internet andfWwill be publicly§
available only 8 hard copy formj
Publicly availgble docket materidls are
available eithgr electronically thgbugh
www.regulatiBns.gov or in hard gopy at
the U.S. Envjronmental Protectig
Agency, EPA New England Regignal
Office, Offige of Ecosystem Protgction,
Air Quality Planning Unit, 5 Pogt Office
Sq Puite 100, Boston, MAJ EPA
requestsfthat if at all possible,

receive requests for payment from contactfthe contact listed in the FOR
eligible entities and providers for FURTHER INFORMATION CONTACT sfiction to
hospital care or medical services scheglle your inspection. The Regional
furnished to eligible veterans. The Offige’s official hours of busines§are

claims processing system will provide
accurate, timely payments for claims
received in accordance with §§ 17.1500
through 17.1540.

Mghnday through Friday, 8:30 a.nj to
480 p.m., excluding legal holidays.
Copibes of the documents relevaijt to
his action are also available for public



“~ ? U.S. Department Department of Veterans Affairs
QUi of Veterans Affairs 810 Vermont Avenue

Washington, DC 20420

December 2014

Dear Veteran,

On behalf of the Department of Veterans Affairs (VA), thank you for your service to our country. At
VA, we value your commitment and strive each day to honor your service by providing you with timely and
reliable access to health care and benefits - a responsibility we take very seriously.

Three months ago, the President and Congress, enacted the Veterans Access, Choice, and
Accountability Act of 2014, which directed the establishment of a new program to provide improved access
and meet the short-term health care needs of our Nation's Veterans. This is a new, temporary benefit
allowing some Veterans to receive health care in their communities rather than waiting for a VA
appointment or traveling to a VA facility. It does not impact your existing VA health care or any other VA
benefit you may be receiving.

As part of this new program, we are issuing a Veterans Choice Card to every Veteran enrolied for
VA health care as of August 1, 2014 or eligible to enroll as a recently discharged combat Veteran within 5
years of separation. The Choice Card allows Veterans to elect to receive care outside of VA when they
qualify for the new program based on their residence, or when wait times for VA health care exceed the
standards established in law.

Your Choice Card is enclosed. If your eligibility for this new program is verified, the Choice Card
provides you with flexibility in meeting your health care needs. The Choice Card does not replace the
identification card you already use to access other VA benefits. Please do not throw away that
identification card.

If you believe you may be eligible because a health care appointment could not be provided to you
within 30 days of your preferred date or the date that is medically determined by your physician, or if you
live 40 miles from the nearest VA facility, please call 1-866-606-8198 to verify eligibility before using this
card for health care appointments in your community.

Please note, if your current address is listed as a P.O. Box number or general delivery, you must ™.
FIRST provide VA with a legal residence or personal domicile in order for VA to determine if you are
among those eligible to use the benefits of the Choice Card based on your residence being more than 40
miles from a VA medical facility. Then you can verify your eligibility and get approval to utilize the Choice
Program.

If this is the case and you would like to have your eligibility for the Choice Card determined based
on your residence, select one of the following convenient ways to submit your home address information:
o Call us at 877-222-VETS (8387)
e Submit your information online at www.ebenefits.va.gov and select the “Apply for VA Health Care”
link under Recommended Resources .
e Download the Health Benefits Update Form from www.va.gov/healthbenefits/apply and return it to
Health Eligibility Center, 2957 Clairmont Road, Atlanta, Georgia, 30329

it is important to know that the Choice Card does not provide guaranteed health care coverage or
an unlimited medical benefit. In fact, before your Choice Card for this new benefit can be used, your
eligibility must be verified and you must receive advance authorization from VA. If you are satisfied with
your local VA facility, there is nothing you need to do at this time.




If you have questions about your eligibility or would like to start using your Choice Card for
non-VA care, please call 866-606-8198 to verify your eligibility and get approval to seek care in the
community based on your distance from a VA facility. If you do not confirm your eligibility by calling this
number prior to seeking care in your community, you may be responsible for some or all of the costs of
the non-VA treatment you receive. This does not impact any other approved non-VA care.

When you call us, please be prepared to provide us with information on any other health
insurance coverage you have, such as employer or union-provided health plans. Providing this
information is required by law and will help us assess what community-based care may already be
covered by your other health plan(s).

If you would like more information on the Choice Card and this health care program, please refer
to the additional materials enclosed or visit www.va.gov/opa/choiceact.

Thank you for your service to the Nation. We are honored you have elected to enroll in VA’s
health care system, and we are committed to providing the highest quality care to you and to all the
Veterans we serve.

With appreciation,

Secretary Robert A. McDonald
U.S. Department of Veterans Affairs




§ Cho 2 used, you must first meet the following test of eligibility for
chm&rdbeneﬁb If aﬂafoﬂo\lng&apl of the test you are not eligible for benefits, just hold
on to your Card - you do not need to call us.

TO FIND OUT IF YOU'RE ELIGIBLE:

PERSONALLY ASSESS YOUR ELIGIBILITY FOR CHOICE CARD BENEFITS.
e Before you call us, ask yourself these four simple questions:

1) Have you been told by your local VA medical facility that you will need to
wait more than 30 days from your preferred date or the date medically
_ determi ned by your physician? 08/

- 2) is your current residence more than 40 miles from the closest VA health
-~ care facility? OR

3) Do you need to travel by plane or boat to the VA medical facility closest
to your home? OR

4) Does a geographic challenge, such as extensive distances around water
or other geologic formations, such as mountains, present a significant
travel hardship?

If you answered yes to any of these questions, you may be eligible to use your
i Choice Card. VERIFY YOUR ELIGIBILITY by calling 866-606-8198.
@@=  When you call us, please be prepared to provide us with any other health

insurance coverage you have, such as employer or union-provided health plans,
SO We can assess coverage responsibilities.

."W.' =

IMPORTANT: If you do not receive approval, you may be responsible for some or all of the costs
of the non-VA treatment you receive.

NOT ELIGIBLE RIGHT NOW? NO NEED TO DO ANYTHING! JUST KEEP YOUR CARD!

If you are not eligible to use the Choice Card right now, keep your card in a safe and convenient location.
There is no need to call us.

THANK YOU FOR
BhEITE. e
) OUR COUNTRY!

A~ "
M- 3y - ¥3%7




U.S. HOUSE OF REPRESENTATIVES Endangered Runaway
WASHINGTON, DC 20515-1319

DOB:  Now, 165, 1001 Age Now: 18

Mitwalng: Oel. 3, 2000 Sex: Female
Height: & 0" (182 em)  Welght: 105 Ibs. (48 ky)
Eyes:s  Blur Halr  Blonde

Rave:  White

PUBLIC DOCUMENT

OFFICIAL BUSINESS

Chelsea may be traveling with a male
mpanion. She has pierced ears.

ANYONE HAVING INFORMATION SHOULD CONTACT
S rom hﬂyﬂ The National Center for Missing snd Esplalted Childres M.C.
MISSING & 1-800-843-5678 (1-800~THE-LOST)
EXPLOITED _ — e
gr_.m RE _MS_ Ciarnd Potber Deparimient (Iinola) 1=618-352-542
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"JOHN M. SHIMKUS

15TH DisTRICT, lLuNols

2217 Raveuan House OFFice BuiLoing
WasHinGTon, DC 20515
{202} 225-5271

Congress of the Hnited Stateg
BHouse of Representatives
ENVIRONMENT AND THE ECONOMY waﬁhillgfﬁn, BC 205 15-1315
CHAIRMAN
HEALTH May 27, 2015

ENERGY AND POWER
COMMUNICATIONS AND TECHNOLOGY

ENERGY AND COMMERCE
COMMITTEE

SUBCOMMITTEES:

Dear Herbert:

15 PROFESSIONAL Park DRive
MarvviLLE, IL 62062
(618) 288-7190

Crry Haul, Room 12
110 EAST LOCUST STREET
HARRISBURG, IL 62946
(618) 252-8271

101 NoRTH FOURTH STREET, Surre 303
ErFinGHAM, IL 62401
(217) 347-7947

201 NorTH VeamiLion STREET, Surre 218
DanviLLE, IL 61832
(217) 4450664

I would like to thank for contacting me regarding the U.S. Department of Veterans Affairs (VA) and the
Veterans Choice Program. [ appreciate hearing about issues that are important to my constituents.

As you may know, on November 5™ 2014, the VA started the Choice Program to cover non-VA care for
veterans receiving VA healthcare, if they met certain requirements. Veterans are eligible for the Veterans

Choice Program if:

*  You have been told by your local VA facility that your wait will exceed 30 days of your preferred

date or the date medically determined by your physician.

® Your current residence is more than 40 miles from the closest VA health care facility.

® You are required to travel by plane or boat to the closest VA medical facility

® You face a geographic challenge, such as extensive distances around water or other geologic

formations, such as mountains, which present a significant travel hardship.

I'understand that some individuals are unhappy with how the 40 mile distance
Some veterans ineligible for the program. While I understand their frustration I do

is calculated, leaving
believe that this program

is a step in the right direction, helping to provide better access to health care for veterans across the nation.

That being said please be assured that | will keep your thoughts in mind as the House

continues to work to ensure our veterans receive the best care possible.

If you would like to access more information on the Veterans Choice Program you can visit

htt
Maryville office (618) 288-7190.

//[Www.va.gov/opa/choiceact » or if you require help with the VA please contact Doug Bugger in my

Again, thank you for taking the time to contact me. If you would like to keep up with other important

issues you can follow me on Facebook (www.facebook.conﬂrepshimkus), Twitter

{www.twitter.comfrepshimkus ), or sign up for my electronic news letter at www.shimkus.house.gov.

Sincerely,

HIMKUS

ember of Congress
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